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STATEMENT OF CASE. 

This is an appeal from a judgment on a verdict pf a 
jury in a suit for personal injuries alleged to have been 
suffered by the appellee (hereinafter called the plain¬ 
tiff) as the result of the failure of the appellants (here¬ 
inafter called the defendants), to warn her of the de-. 
fective and unsafe condition of a window in an apart¬ 
ment leased by her from the defendants. 


i 


i 
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THE PLEADINGS. 

The Declaration is in two counts. In the first count 

I 

it is alleged that the defendants had undertaken and 
agreed to make necessary repairs under the provisions 
of the lease entered into between the plaintiff and the 
defendants’ agent, and, in addition, it was alleged in 
said count that the defendants knew or had reason to 
know that the chains and hooks employed in the sus¬ 
pension and operation of the west window of the apart¬ 
ment were in an unsafe and defective condition and 
failed to inform or notify the plaintiff of said condi¬ 
tion, and the plaintiff was not able to observe the de¬ 
fective condition of the window upon reasonable in¬ 
spection and had no knowledge or notice of it until 
after her injury. (R. 1-2-3.) 

The second count of the Declaration recites the lease 
entered into between the plaintiff and defendants, 
through their agent, and says that the defendants 
failed to repair the window, which was in a defective 
and unsafe condition, and failed to notify the plaintiff 
of its unsafe and defective condition. It is also alleged 
in said count that the defendants had knowledge or 
notice of the defective and unsafe condition of the 
said window, and that the plaintiff was not able to ob¬ 
serve the defective condition upon reasonable inspec¬ 
tion and had no knowledge or notice of the said condi¬ 
tion until after her injury. (R. 3-4-5.) 

In his charge the trial Justice instructed the jury to 
disregard the claim of liability on the ground that 
there was an agreement to keep the premises in repair, 
and limited their deliberations to the claim made by the 
plaintiff that before the apartment was leased to her 
the defendants had knowledge that the window was in 
an unsafe and defective condition, and recklessly and 
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negligently failed to inform or notify the plaintiff of 
said condition. (R. 106-107.) j 

THE EVIDENCE. j 

Considerable evidence was offered to support the 
plaintiff’s theory of liability, and the record will have 
to be carefully studied by this Court in order to gifasp 
its significance. It is not deemed necessary to go pto 
detail concerning the evidence in this portion of the 
brief, but as the argument is developed and the author¬ 
ities cited reference will be made to portions of the evi¬ 
dence pertinent to the points urged upon the Cdurt. 
It is sufficient at this time to call to the attention of 
this Court the fact that the testimony of the witness, 
Cannon (R. 21-22-23-24-25-26), is the only testimony 
upon which the plaintiff can rely to establish the jthe- 
ory that the defendants had knowledge of the unsafe 
and defective condition of the west window of Apart¬ 
ment Number 61; that said defective condition! in¬ 
volved unreasonable risk of bodily harm to the pjain- 
tiff; that the defendants knew of the condition and the 
risk involved therein, and that the plaintiff did! not 
know of the said condition and risk after reasonablb in¬ 
spection of the said window. The alleged contradic¬ 
tory statements of the witnesses Dewel and Mrs. (Srore 
were received and could be received only for the pur¬ 
pose of affecting their credibility and were not evi¬ 
dence of any fact claimed to have been asserted in the 
alleged contradictory statements. It mil be noted 
upon perusal of the record that Cannon testified fo no 
condition in reference to the west window of Apart¬ 
ment 61 which would establish that the defendants had 
actual knowledge that said window was defective and 
dangerous, and that the witness J. J. Ossen (R. 76, 77 






4 


and 78), testified that he lived in said Apartment 61 
from April, 1933, to August 1934, and that he never 
had any difficulty with the said west window although 
he used it continually during his tenancy, and that the 
upper sash never stuck when he raised the lower sash 
and that the chain never came off nor did the hooks 
straighten out. 

ASSIGNMENT OF ERRORS. 

The errors assigned are six in number, but defen¬ 
dants will rely upon Assignments Two, Three, Four 
and Five, which present the one question: 

Should the trial Court have directed a verdict 
for the defendants? 

ARGUMENT. 

The Trial Court Should Have Directed a Verdict for 

the Defendants. 

At the conclusion of plaintiff’s case, and also after 
the testimony for both sides had been offered, the de¬ 
fendants moved for a directed verdict on the ground 
that there was no evidence of negligence on the theory 
that the defendants had actual knowledge of an unsafe 
or dangerous condition of the windows in Apartment 
61, which they failed to reveal to the plaintiff, and be¬ 
cause there was no proof in plaintiff’s case of any lia¬ 
bility on the part of defendants on the theories ad¬ 
vanced in the two counts of the Declaration. This mo¬ 
tion -was overruled and the Court permitted the case 
to go to the jury to determine whether or not there was 
an unsafe condition with reference to the window of 
which the defendants had actual knowledge while the 
plaintiff was ignorant of the same, and that the defen- 
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dants did not disclose said condition to the plaintiff. 
In his charge to the jury the trial Justice recognised 
the law as laid down in a long list of decisions, namely, 
that there is no implied warranty on the part of an 
owner who lets an apartment that it is safe and fit for 
occupancy and that in the absence of express warrahty 
the tenant takes the premises in the condition in which 
they are at the time of the leasing, and that the duty is 
upon the defendant to make such examination or In¬ 
spection necessary to satisfy himself whether the 
premises are in safe condition. He also recognized the 
well established exception to that rule that where the 
lessor has actual knowledge of a dangerous condition 
involving unreasonable risk of bodily harm to a pros¬ 
pective tenant and realizes the risk involved therein 
that it is his duty to reveal the same to the lessee if he 
has reason to believe that the lessor will not discover 
the condition or realize the risk. The error committed 
by the trial Court was in his holding as a matter of law 
that there was any evidence tending to bring the plain¬ 
tiff’s case within the apparent exception to the general 
rule, that is, in holding that there was any evidence 
tending to show 

1. Anv condition with reference to the west \fein- 
dow of Apartment Number 61 involving unreason¬ 
able risk of bodily harm. 

2. Knowledge on the part of the defendants of. 
said condition and risk. 

3. Lack of knowledge on the part of the plain¬ 
tiff after reasonable inspection or examination. 

4. Fraudulent concealment on the part of the 
defendants. 


i 

i 

i 
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It is respectfully submitted that a careful examina¬ 
tion of the record in this case will not disclose any evi¬ 
dence tending to establish the theory of the plaintiff’s 
case. Undoubtedly, the main witness upon whom the 
plaintiff relies to establish her case on the theory of 
fraudulent concealment is Howard Cannon, whose tes¬ 
timony appears in the record at pages 21, 22, 23, 24, 25 
and 26, but an examination of his testimony shows that 
notwithstanding the many leading questions of counsel 
for the plaintiff, he could not testify to any condition 
in Apartment Number 61 indicating a dangerous con¬ 
dition or knowledge of the same by the defendants, but 
on the contrary testified that as far as the window in 
Apartment Number 61 was concerned that it never 
broke with him. The only other reference in his testi¬ 
mony to the west window in Apartment Number 61 was 
his statement that when Miss Jones was a tenant there 
he would always pull the window up and down for her, 
and that Miss Jones was fifty-nine years of age, was 
not feeble, but was getting along in age; and that no 
chains had ever broken in Apartment Number 61. 

It seems apparent from the record in this case that 
the only theory upon which plaintiff could justify a 
claim of knowledge on the part of these defendants is 
to impute to them the alleged knowledge of the wit¬ 
ness Cannon of some chains or hooks breaking in other 
windows of the same kind, and that he had seen both 
chains in a window in another apartment break but he 
was not present when they broke, although he had been 
present when one broke and the hooks straightened up. 
It would seem that the complete answer to this theory 
is that each, apartment in the apartment building 
owned by the defendants was a separate estate under 
the absolute control of the tenant rightfully in posses- 
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sion of the same, and that a condition found in ofne 
apartment occupied by one type of tenant who mi^ht 
subject appliances to unreasonable and abusive treat¬ 
ment would be no indication that the appliances in an 
apartment occupied by different type of tenant w^re 
unsafe. In this connection it is very significant that 
after Miss Jones left Apartment 61, in what year it is 
not known, the Apartment was occupied by the witness 
Ossen (R. 76), who had been employed in the Finder 
Print Division of the Bureau of Investigation of tihe 
Department of Justice since 1929. Mr. Ossen had oc¬ 
cupied Apartment 61 from April 1933 to August 19&4, 
and according to his testimony the west window of the 
apartment always worked perfectly, and he had neyer 
had any difficulty with it or any reason to complain to 
the landlord of any condition of that window that in¬ 
dicated danger of anv kind. He further stated tl^at 
when he raised the lower sash the upper sash wohld 
come down to the same extent as the lower one went 
up and did continue so to operate during his entire 
tenancy, and further that he could open the window 
by reaching over the table with one arm, and by put¬ 
ting very little pressure on it. Mr. Ossen occupied the 
apartment within one month of the time that the plain¬ 
tiff made a deposit on the same. 

It further appears from the testimony that the jani¬ 
tor of the apartment house at the time the plaintiff 
rented Apartment Number 61 was Zeno Dewel, and 
that after the apartment had been painted he waslied 
the windows and oiled the sides of the sashes or chains 
so that the windows would not stick because of ^he 
fresh paint, and that he moved the sashes up and ddwn 
and after finishing his work left the windows openj so 
as to air the apartment because of the fresh paint. (R. 
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55.) When the plaintiff testified, she admitted that 
when she went into the apartment to take possession 
on October 1st she found the west window open, and 
that thev remained that wav until the night of the ac- 
cident, as she never attempted to close the window. 
(R. 20.) 

“That both upper and lower sashes were open 
about fourteen or fifteen inches before the acci¬ 
dent happened; they were both the same distance 
from the fop and bottom, that both balanced each 
other . 9 9 

In this connection the testimony of Marvin C. Evans, 
an expart called by the plaintiff, is significant, for he 
stated, “That if vou lift it the inner or lower sash 
when the window was operating properly the upper 
sash would go the same distance from the top as the 
lower would from the bottom—that they would open 
simultaneously,” (R. 30, 31), and further that if, “He 
came in the room afterwards and found them in that 
position he would assume that the chain was on the 
hook, and the sashes were counter-balancing each other 
and holding the chain in position.” (R. 31.) 

Morris A. Darcey, an iron worker who repaired the 
windows, was called by the plaintiff and testified: 

“That when the windows were working right if 
you lifted the lower sash up a certain distance the 
upper sash would come down an equal distance 
and that would be an indication the windows 
were working and the chains were on the hooks 
and everything was all right—that is, when both 
moved an equal distance would indicate that they 
were operating.” (R. 37.) 

It seems apparent, therefore, that when the west 
window was left open by the janitor after he had 
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washed the same the two sashes were counter-balanc- 
ing each other and working properly, and this condi¬ 
tion existed when the plaintiff moved in on October 
1st. In fact the plaintiff alleged in her Declaration 
that on October 1st the defendants’ agents “demon- 
strated the condition of its fixtures and facilities, in¬ 
cluding the windows thereof, and that it then and there 
became the duty of said defendants to disclose to the 
plaintiff whatever defects then existed in such window, 
including the devices, i. e., chains and hooks, employed 
for the suspension and operation of the sashes 
therein,” (R. 2), although in her testimony she claimed 
that the west window was not demonstrated but a ckse- 
ment window was demonstrated to her. It appears 
that the casement window did not have any hooks or 
chains and operated in an entirely different manner 
from the west window. However, when confronted 
with Defendants’ Exhibit Number Two, and asked if it 
was not a fact that she used the west window pn a 
number of occasions and sometimes it stuck she skid: 
“She did not use that window when she found the 
other two were unsafe; or in other words, that they 
would not operate.” (R. 20.) In defendants’ exhibit 
Number Two, which was signed by the plaintiff on Oc¬ 
tober 16th, 1934, just two days after the accident, she 
stated that the window that fell “Stuck off and on and 
occasionally stuck fast but I never had to jerk upon 
it.” (R. 47-48.) When confronted with the said Ex¬ 
hibit Number Two and her signature thereon plaintiff 
said that she did not recall that she read the samp be¬ 
fore she signed it, and that Mr. Gorman came to| see 
her and to get that statement and wrote it. (R. 20 and 
21.) But although Mr. Gorman testified that he wrote 
the statement in accordance with what she told jhim, 
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and he gave it to her to read and she read it and signed 
it, she did not deny at any time that she told Mr. Gor¬ 
man what was contained in that statement. In view 
of the foregoing it is impossible to find any basis in 
law or common sense to justify the submission of this 
case to the jury on the theory that there was any evi¬ 
dence to show that there was anv “fraudulent state- 
ment, concealment or deceit touching dangers or de¬ 
fects’ ’ known to the defendants and not known to the 
plaintiff, or that the plaintiff relied upon any repre¬ 
sentations made bv the defendants to her concerning 
the condition of the west window of the apartment. 

AUTHORITIES. 

It is familiar law that upon the letting of a house 
or an apartment there is no implied warranty by the 
landlord that it is safe, well built, or reasonably fit for 
the occupancy indicated, and that the duty devolves 
upon the tenant to make whatever examination or in¬ 
spection is necessary to determine its safety or fitness. 
The apparent exception to this general rule is that the 
landlord is liable to the tenant for active deceit with 
reference to dangers or defects which are known to the 
landlord. A concise statement of the law is found in 
Lawler v. Capital City Life Insurance Company, 62 Ap¬ 
peals D. C., 391, 392, as follows: 

“In this situation the case is governed by the 
general rule applicable between landlord and ten¬ 
ant, where it is long established that upon the let¬ 
ting of a house there is no implied warranty by the 
landlord that the house is safe; or well built; or 
reasonably fit for the occupancy intended. The 
tenant is a purchaser of an estate in the property 
he rents, and he takes it under the gracious pro¬ 
tection of caveat emptor. 


This situation, of course, is changed by an ex¬ 
press agreement of the landlord to repair and 
maintain; or by his fraudulent statement, con¬ 
cealment, or deceit touching dangers or defects 
known to him; and probably without actual fraud, 
if the tenant expressly deals with the matter tojhis 
injury while relying only upon the landlord’s Rep¬ 
resentations and not upon his own observations.” 

And in Howell v. Schneider, 24 Appeals, 548, 549, the 
Court referring to the well settled law that there was 
no implied warranty that a house was safe and fit ! for 
occupancy, said: 

“ There is an apparent exception to the general 
rule before stated that seems well established cdso. 
Independent of the ordinary legal relations of 
landlord and tenant, the former owes a dutv to the 
latter that is imposed by a general principle ofi the 
common law. He must neither misrepresent the 
condition of the premises, nor conceal from the 
tenant knowledge of defects attended with danger 
to the occupants. Where he has knowledge of such 
defects which are not open to the observation of 
his lessee, it is his duty to reveal them in order 
that the latter may be able to guard against injury 
from them.” 

And further, referring to the contention made for ap¬ 
pellant that the lessor was liable where he might have 
obtained knowledge of the dangerous defect by exer¬ 
cise of ordinary diligence in the inspection of the prem¬ 
ises, this Court said: 

“We cannot accept this as a sound principle of 
law applicable to the relations of the parties in 
this case. 

It is, in our opinion, opposed to the view^ ex¬ 
pressed by the Supreme Court of the Uiiited 
States in the case before cited. Doyle v. Unibn P. 
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R. Co., 147 U. S. 413, 424, 37 L. ed. 223, 228, 13 
Sup. Ct. Rep. 333. 

The governing principle of that decision and of 
those cited with approval in the opinion of the 
court is, that no action lies by a tenant against a 
landlord on account of the condition of the prem¬ 
ises in the absence of an express warranty or of 
active deceit. The mere fact that a careful inspec¬ 
tion of the premises would have disclosed the de¬ 
fect is not sufficient. The tenant is charged with 
that duty on his own behalf. See Bowe v. Hunk- 
ing, 135 Mass. 380, 46 Am. Rep. 471; Keates v. 
Cadogan, 10, C. B 591, and cases before cited.’’ 


16 Ruling Case Law 772 and 775 it is said: 

‘"The general doctrine of the law is that on the 
demise of a house or lands there is no covenant or 
warranty implied that the premises shall be fit and 
suitable for the use for which the lessee requires 
them whether for habitation, occupation or culti¬ 
vation. * * * The tenant hires at his peril and a 
rule similar to that of caveat emptor applies and 
throws upon the lessee the responsibility of exam¬ 
ining as to the existence of defects in the premises 
and of providing against their ill effects. 16 R. C. 
L. 722. 

In the absence of warranty, deceit or fraud on 
the part of a landlord, the rule of caveat emptor 
applies to leases of real estate, the control of 
which passes to the tenant, and it is the duty of the 
tenant to make examination of the demised prem¬ 
ises to determine their safety and adaptability to 
the purposes for which they are hired.” 16 R. C. 
L. 755. 

And in Fraser v. Kruger, 298 Fed. 693-699, the Court 
said: 

“To warrant a recovery the burden was upon 
the plaintiff to show that the defective condition ex- 
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isted at the time of the letting; that it was known 
to the defendants; that it constituted a latent dan¬ 
ger and not an obvious one; and that the defen¬ 
dants failed to disclose the same to the Fruit Com¬ 
pany.” * * * * The theory of liability on j the 
part of the landlord for failure to disclose hidden 
defects is predicated on fraud and deceit. Mani¬ 
festly, a man cannot be guilty of fraudulently Con¬ 
cealing a fact of which he has no knowledge.” 

Doyle v. The Union Pacific Railway Company ,147 
U. S. 413, 37 Law Ed., 223, is the leading case treating 
of the subject here under discussion. In that cage it 
appeared that a snow slide demolished the house occu¬ 
pied by the tenant and caused the death of her chil¬ 
dren. The house was situated on the line of the Rail¬ 
way Company near the base of a high and steep moun¬ 
tain, in a place subject to snow slides and dangeroujs on 
that account. It further appeared that the landlord, 
the Railway Company, was aware of the danger land 
the occupant ignorant thereof, but the Railway Com¬ 
pany failed to notify the occupant of the danger.j In 
fact there was evidence tending to show that the atten¬ 
tion of the superintendent of construction for the irail- 
way and of the section house was called to the faCt of 
such dangers at the time the house was built, by one 
of the civil engineers employed by the defendant com¬ 
pany. The Supreme Court, holding that there would 
have been no error if the lower Court had really given 
a peremptory instruction to the jury to find for the de¬ 
fendant held that the relation of landlord and tenant 
existed between the parties, and said: 

“If, then, such was the relation of the patties, 
upon what principle can a liability for the damages 
occasioned by the snow slide be put upon the Com¬ 
pany? There was neither allegation nor proof of 
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fraud, misrepresentations, or deceit, on the part 
of defendant Company as to the condition of the 
premises. ” * * * 

44 The principles applicable to the present case 
have been well stated in the recent case of Boive v. 
Hunking, 135 Mass. 380. The syllabus states the 
case and decision as follows: 

4 A tenant cannot maintain an action against his 
landlord for an injury caused by falling* upon a 
stair in the tenement, the tread of which has been 
sawed out and left unsupported by a previous ten¬ 
ant, there having been full opportunity to examine 
the stair at the time of hiring, and no warranty of 
the fitness of the tenement having been given by 
the landlord; the only evidence of knowledge on 
the part of the landlord being that lie knew the 
stair had been sawed out, that he tried it, and it 
bore his weight, and he thought it would bear any¬ 
body’s weight.’ 

“The judge directed a verdict for defendants, 
and the supreme court sustained this ruling. Field 
J., giving the opinion of the court, said (p. 383) : 

‘There is no implied warranty in the letting of 
an unfurnished house or tenement that it is rea¬ 
sonably fit for use (citing cases). The tenant takes 
an estate in the premises hired, and persons who 
occupy by his permission, or as members of his 
family, cannot be considered as occupying by the 
invitation of the landlord, so as to create a greater 
liability on the part of the landlord to them than to 
the tenant. The tenant is in possession, and he 
determines who shall occupy or enter his premises 
(citing cases). 

4 4 In the case at bar there was no express or im¬ 
plied warranty, and no actual fraud or misrepre¬ 
sentation. If the action can be maintained it must 
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be on the ground that it was the duty of the defen¬ 
dants to inform the tenant of the defect in the 
stair case; this duty, if it exists, does not arise 
from the contract between the parties, but fjrom 
the relation between them, and is imposed by law. 
If such a duty is imposed by law, it would seem 
that there is no distinction as a ground of liability 
between an intentional and an unintentional 
neglect to perform it; but in such a case as this is 
there can be no such duty without knowledge of the 
defect. There is no evidence of any such knowledge, 
except on the part of C. D. Hunking, and the other 
defendants cannot in any event be held liable; un¬ 
less his knowledge can be imputed to them, as the 
knowledge of their agent in letting the premises. 
The evidence is insufficient to warrant the juijv in 
finding that C. D. Hunking intentionally concealed 
the defect from the tenant; and the action, if if can 
be maintained, must proceed upon the ground of 
neglect to perform a duty which the law imppsed 
upon the defendants. j 

‘A tenant is a purchaser of an estate ini the 
land or building hired; and Keates v. Cadogap, 10 
C. B. 591, states the general rule that no action 
lies by a tenant against a landlord on accouht of 
the condition of the premises hired, in the absence 
of an express warranty or of active deceit. See 
also Robins v. Jones, 15 C. B. N. S. 240. This is a 
general rule of caveat emptor. In the absence of 
any warranty, express or implied, the buyer takes 
the risk of quality upon himself. Higlit v. Bhcon, 
126 Mass. 10; Ward v. Hobbs, L. R. 3 Q. B. |Div. 
150; Howard v. Emerson, 110 Mass. 320. This 
rule does not apply to cases of fraud. ” 

This rule of caveat emptor has been applied also 
in manv other cases, some of which we now 
refer to. 

Keates v. Cadogan, above cited, was an action 
on the case. The declaration stated in substance 
that the defendant knew that the house was in 
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such a ruinous and dangerous state as to be dan¬ 
gerous to enter, occupy, or dwell in, and was likely 
to fall and thereby do damage to persons and prop¬ 
erty therein; and the plaintiff was without any 
knowledge, notice, or information whatever that 
the said house was in said state or condition; that 
the defendant let the house to plaintiff without giv¬ 
ing plaintiff any notice of the condition of the 
house; and that plaintiff entered, and his wife and 
goods and business were injured. Defendant de¬ 
murred to the declaration and the court unani¬ 
mously sustained the demurrer. Jervis, Ch. J., 
giving the opinion said, p. 67: 

4 It is not contended that there was any war¬ 
ranty that the house was fit for immediate occu¬ 
pation; but it is said that, because the defendant 
knows it is in a ruinous state, and does nothing to 
inform the plaintiff of that fact, therefore the ac¬ 
tion is maintainable. It is consistent with the state 
of things disclosed in the declaration that, the de¬ 
fendant knowing the state of thing, the plaintiff 
mav have come to him and said, ‘Will vou lease 
that house to me?’ And the defendant may have 
answered, ‘Yes, I will.’ It is not contended by the 
plaintiff that any misrepresentation was made, 
nor is it alleged that the plaintiff was acting on 
the impression produced by the conduct of the 
defendant as to the state of the house, or that he 
was not to make investigations before he began to 
reside in it. I think, therefore, that the defendant 
is entitled to our judgment, there being no obliga¬ 
tion on the defendant to say anything about the 
state of the house, and no allegation of deceit. It 
is an ordinary case of letting’.” 

An examination of the record in this case shows that 
there is neither allegation nor proof of fraud, misrep¬ 
resentations or deceit on the part of the defendants. 
The allegation of the declaration is that the defendants, 
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“knew or had reason to know that said devices (i e. 
the chains and hooks) employed in the suspension hnd 
operation of the sashes in the west window in said 
apartment were in an unsafe and defective condition, 
and not withstanding the premises, the defendants, 
their agents and employees carelessly and negligently 
failed to inform or notify the plaintiff of the defective 
condition of said devices.” (R. 2). Such allegation is 
far from being a charge of fraud, misrepresentation or 
deceit. (Doyle v. Union Pac. R. Co. supra.). In like 
manner the proof falls far short of establishing fraud, 
misrepresentations or deceit. 

Keeping in mind the well recognized doctrine of! the 
above cited cases that the duty rests upon the lesbee, 
in the absence of express warranty by the landlord}, to 
make the examination necessary to determine that a 
house is safe, well built, or reasonably fit for habita¬ 
tion, we turn to the allegation of the plaintiff’s declara¬ 
tion that she, “was not able to observe the defective 
condition of the devices aforesaid upon reasonable in¬ 
spection,” and compare it with her testimony as it ap¬ 
pears in the record (page 20) as follows: 

i 

“Witness’ attention was called to the clairh in 
the Declaration that she, ‘was not able to discover 
the defective condition of the devices aforesaid 
upon reasonable inspection and had no knowledge 
or notice of the same until after her injury’, |and 
was then asked what inspection she made before 
this accident and she replied that she had ipade 
none, that she had no occasion to inspect it; f;hat 
during all the time she used the apartment there 
was not anything in the appearance of the window 
or anything about it to indicate to the witness that 
it was unsafe in any way or out of repair.” 


i 
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So the proof of the plaintiff is directly contrary to the 
allegation of her declaration that she was not able to 
observe the defective condition of the devices upon 
“ reasonable inspection ’ ’, as she admitted that she 
made no inspection, but the proof offered by her 
through the testimony of her expert witness who went 
to the apartment and inspected the window showed 
that if she had inspected she would have discovered the 
alleged defect for the witness Evans testified that the 
inner sash had hooks fastened to the top of the sash 
and the chain hooked on to those hooks, (R. 29.) 
“That there is a hook on the inner sash on each side 
and the chain is rolled around it.” (R. 30.) That, “The 
chains on the windows can be seen from within the 
apartment, and when they buckle they would be seen 
from within.” (R. 32.) That if the chain came off the 
hook due to the slack of one of the windows sticking 
and the other operated the fact that the chain was off 
the hooks would be visible to the eye if you looked at 
that place, and that he thought that if you went to 
raise the window you would notice it. (R. 33.) 

Effect of Provisions of Lease Exonerating Lessor From 
Liability for Any Act of Non Feasance. 

The charge in the Declaration is that the defendants 
“negligently and carelessly” failed to notify the plain¬ 
tiff of the unsafe and defective condition of the chains 
and hooks of the west window of the apartment leased 
to her. As heretofore pointed out, this is not an allega¬ 
tion of “fraud, misrepresentation or deceit” proof of 
which is necessarv to recoverv under the authorities 
heretofore cited, but is a charge of negligence, or non¬ 
feasance rather than active deceit or misfeasance. 
(Doyle v. Union Pacific B. Co., supra.) But if it could 
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or should be considered as a charge of nonfeasance hnd 
proof in support thereof was sufficient under the auth¬ 
orities, plaintiff was met with the provisions of the 
lease which she offered in evidence as her exhibit Num¬ 
ber One. The lease provided, “that the Lessor, whp is 
known to be the agent of the owner of said premises, 
shall not be liable for any damages to the Lessee for 
failure to repair or for any other act of nonfeasance.” 
(R. 41.) The lease, therefore, secured to the Lessprs 
immunity from liability for any injury occurring! as 
the result of nonfeasance on their part, and such a pro¬ 
vision has frequently been held as not contrary to 
public policy. (See Kirshenbaum v. General Outdoor 
Advertising Company , Inc., and Elizabeth W. Chap¬ 
man, 258, N. Y. 489.) 

Although the lessor named in the lease is the H., G. 
Smithy Company, a corporation, it expressly stptes 
that the lessor acts, “as agents for the owner of Ithe. 
real estate described below.” (R. 40.) The lease,jac- 
cordingly, was made by and for the owners, the defen¬ 
dants, through their agents, and as by its terms defen¬ 
dants would be liable for any failure to comply with 

i 

the same, bv the same token they are entitled to the 
benefits of any of its immunity provisions. The la^ in 
this regard is well settled. 

Thus in Mechem on Agency, Section 2052, the la\V is 
stated as follows: 


“Keeping in mind these principles it may be 
said that * * * the principal is entitled to de¬ 
mand, receive and recover from third persons! all 
the rights, profits, benefits and advantages baised 
upon or growing out of his agent’s dealings "With 
them, in the same manner and to the same extent 
as though the same dealings had been had with 
him in person. ’ ’ 
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And in Story on Agency (9 ed), Section 418, page 486, 
the author writes: 

“We have already seen, that the principal is 
bound by the acts and contracts of his agent, done 
with his consent, or by his authority, or adopted 
by his ratification. In such cases, there arises a 
reciprocal obligation to the principal, on the part 
of the third person with whom such contracts are 
made, and for whose benefit, and with whose con¬ 
sent such acts are done. In short, the general doc¬ 
trine, in all such cases, is, that the principal, as the 
ultimate party in interest, is entitled, against such 
third persons, to all the advantages and benefits 
of sucli acts and contracts of his agents.” 

In Crane v. U. S. 55 Fed. (2d), 734, the Court said: 

“We think it unnecessary to pursue this branch 
of the case farther, except to say that the general 
rule is that, where a party has made or entered 
into a contract as agent for another, the rights 
contracted for by the agent become vested in the 
principal, and the principal acquires the right to 
bring suit upon the contract.” 

To argue at length in support of this doctrine would 
serve no useful purpose, as “it is so entirely consonant 
with natural and reciprocal justice.” (Story, supra , p. 
489), that pronouncements of the doctrine in the higher 
Courts are infrequent. Applied to this case, it compels 
the conclusion, that the clause of the lease hereinbefore 
quoted exonerates the defendants from any liability 
for an act of nonfeasance, and that if the act alleged 
and the proof in support thereof is of such character a 
verdict should have been directed for the defendants. 
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CONCLUSION. 

I 

In conclusion appellants respectfully submit that 
the record in this case clearly shows that there wa^ no 
evidence which justified a submission of the casd to 
the jury, and that for the reasons and on the author¬ 
ities hereinbefore set out the judgment should be re¬ 
versed. 

Henry I. Quinn, 

William T. Hannan, 

Attorneys for Appellants, 
637 Woodward Building, 
733-15th St., N. W., | 

Washington, D. C. 
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Marie C. Carusi and Joseph J. Moebs, Appellants y 

v. | 

Alma Schulmerick, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

j 

This is an appeal by the defendants below frdm a 
judgment for the appellee, plaintiff below, entered 
upon the verdict of a jury in an action for damages for 
personal injuries predicated upon the negligence of the 
defendants in the operation of an apartment hou$e in 
the District of Columbia. 




2 


There are two counts in the declaration, the first 
based on the violation of a covenant to repair contained 
in a lease of an apartment by the defendants to the 
plaintiff, and the second, based on negligence in fail¬ 
ing to notify the plaintiff of the known dangerous con¬ 
dition of the premises. The single issue raised on this 
appeal is whether the evidence adduced on behalf of 
the plaintiff was sufficient to submit the case to the 
jury on the negligence count of the declaration, the 
court having denied, as a matter of law, the plaintiff’s 
right to recover for breach of the alleged covenant to 
keep in repair. There is no question in the case as to 
the propriety of the court’s instruction to the jury, 
since there was no exception taken thereto and the case 
was, therefore, submitted to the jury upon an agreed 
statement of the law. 

The theory of the plaintiff’s case in the negligence 
count of her declaration is that before she became a 
tenant of the defendants, she was shown a certain 
apartment in an apartment building in the District of 
»Columbia owned and operated by the defendants and 
was assured that the apartment would be put in good 
condition and order for her. She then made a deposit 
thereon and subsequently returned to the apartment 
before taking occupancy thereof and was again as¬ 
sured that all had been put in good order. Thereupon 
she entered into a lease with the defendants for a one 
year tenancy of said apartment. Plaintiff charged 
that at the time she rented the apartment the defen¬ 
dants by their agents knew of the dangerous condi¬ 
tion of a certain unusual, heavy steel window on the 
west side of the leased apartment, which condition was 
a dangerous one likely to cause serious bodily harm 
and which the defendants failed to disclose to the plain- 
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tiff; that the plaintiff did not know of this condition 
and that subsequently without negligence on her o\vn 
part and because of their failure to disclose it to her, 
she was injured as a result of a sudden fall of said 
west window upon her hand permanently injuring Her 
and permanently incapacitating her in the practice of 
her profession as an artist and art teacher. (R.j 3, 

4 ’ 5) 

There is no question in the case as to the sufficiency 
of the evidence of plaintiff’s severe and permanent in¬ 
juries or the fairness of the amount of the verdict since 
it is stipulated in the record that the amount of the 

verdict was fair and reasonable and detailed evidence 

1 

on the extent of plaintiff’s damage is therefore notiin- 
cluded in the record. (R. 17, 21, 45) 

The testimony tended to show that, shortly priori to 
September 8,1934, plaintiff was attracted by a signj on 
the defendants’ apartment house at 1745 K Street to 
look at a certain apartment in the building, available 
for occupancy, and that Mrs. Gore, the resident man¬ 
ager, showed her apartment 61 and two other apart¬ 
ments and advised plaintiff that apartment 61 Jiad 
been vacant for about a month and was in a poor state 
of repair. (R. 12) Plaintiff selected the apartment 
on September 8, after she was told that the apartment 
would be put in first class condition and that every¬ 
thing would be taken care of; she thereupon made her 
deposit on account of the first month’s rent and applied 
for a year’s lease. (R. 12, 46, 47) Plaintiff made two 
other trips to the apartment before taking occupancy 
and on each of the two occasions the apartment ^was 
still being renovated by the defendants’ agents and, 
on the occasion of September 25th, when the plaintiff 
visited the premises and measured the windows for 
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curtains, she was assured by the resident manager that 
the apartment would be put in order and completed by 
the first of the month and that she could move in any 
of her furniture on the first of the month. (R. 12) 
Plaintiff signed a lease with the defendants, by their 
agent, on September 30, 1934, which lease was received 
in evidence. (R. 40-45) Plaintiff testified that “Mrs. 
Gore assured me, that the janitor made all the repairs; 
that he would take care of painting and generally put 
the apartment in condition.’’ (R. 13) 

Before plaintiff moved into the apartment on Oc¬ 
tober 1, 1934, the janitor and another had painted the 
apartment and washed the windows. Plaintiff con¬ 
tinued in the occupancy thereof until the injuries which 
she sustained on the night of October 14,1934. (R. 14) 
Between October 1st and October 14th plaintiff did not 
at any time use the west window which caused her in¬ 
juries which was a steel counterbalanced window con¬ 
sisting of two steel sashes, each weighing about 100 
pounds. On the night of October 14th she returned 
to her apartment about 8:00 o’clock in the evening and 
since the weather “had turned cold and since she had 
been using the west window for ventilation she tried to 
close the window, tried the handle on the window; and 
she had not removed her coat and the window did not 
move; she saw some plants had to be watered and she 
had planned to go out again, so she paid no more at¬ 
tention to the window, watered some plants that she 
had around the room, turned off the light in the apart¬ 
ment so that she could get a better view out of the west 
window and was simply standing with her hand on the 
window sill looking out the window when the two win¬ 
dows crashed down on her hand;.. . the weather strip¬ 
ping is on the sill and the windows are forked to fit 
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over the weather stripping, and when the windows fell 
she tried to lower the inner one by pulling up on each 
handle but it seemed to be wedged, so she pushed the 
inner window with her left hand, tried to remove heir 

hand from the window, but found that the tip of hefr 

| 

thumb was still caught by the outer window, so she 
partly used her head and shoulder to hold the inner 
window up until she could get her hand in and raisje 
the outer one with her left hand so she could remove 
her finger; 7 ’. (R. 14,15) The record is clear that iip- 
mediatelv after the injury plaintiff obtained first aid 
treatment in the presence of the sister of the residefit 
manager, a Miss Barnes, and was taken to the hospital 
and received further treatment for her injuries which 
were very severe and permanently impaired her ability 
to use her right hand and crippled her in her profes¬ 
sion as an artist. (R. 15, 16, 17) 

When plaintiff returned from the hospital in tfie 
company of Miss Barnes she walked over to the win¬ 
dow and noticed that the window chains were hangin'g 
on the window, hanging loose on the inside of the 
apartment. These chains were parts of the obsolete 
mechanical operation of the window which did not liaye 
counterweights and which moved up and down by vir¬ 
tue of the counterbalance of the other sash of the win- 
dow. A chain appeared on the top of the inner sash 
on each side which extended up into the top of the case¬ 
ment around a pulley and, on each side, was hooked 
onto the outer sash so that when one window was 
moved up the other would move down. Immediately 
after the injury both sashes of the window were doWn 
flush on the sill and both of the chains were hanging 
into the apartment. (R. 18) “Prior to the time thjat 
she moved into the apartment nothing was said to her 
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about anv unsafe condition of the window and between 
October 1st and October 14th no caution or statement 
was made to her by the resident manager, janitor or 
anyone else to be careful of the window.” (R. 18, 19) 
Plaintiff was not in physical contact with the window at 
the time it fell but merely had her hand resting on the 
sill although she had tried to close the window about 
five minutes before but found that it was stuck and 

i 

did not attempt to move it further. (R. 18) The up¬ 
per and lower sashes were both about 14 or 15 inches 
above the sill before they fell on the plaintiff’s hand and 
were in that position constantly from the time she be¬ 
gan her occupancy of the apartment to the time of the 
accident. (R. 18) On cross examination, plaintiff fur¬ 
ther stated “that neither the janitor nor the resident 
manager or anyone connected with the apartment 
warned her that the windows were unsafe.” (R. 19) 
A former janitor of the building, Howard Cannon, 
who was employed on the premises from 1931 until 
Februarv 1934, testified that he was familiar with 
the steel windows on the west side of the build¬ 
ing and described their method of operation and ap¬ 
pearance. (R. 21, 22) He stated in substance that the 
chain on each side goes over a pulley and is attached 
bv a hook to the outer sash and by another hook to the 
inner sash; that one chain is on the right side and one 
on the left side and are attached to the right and left 
sides of the window by a hook; the witness then de¬ 
scribed a window in apartment 22, which was the same 
type of window as that in apartment 61 which fell on 
the plaintiff, as he observed it when it was repaired and 
that it was a very heavy steel window which had an 
iron wheel inside of the roller operated by metal 
chains attached to each sash. He described the shape 
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of the hooks and explained the manner in which the 
chains operated over the roller and caused the saslies 
to move, and stated that “it is very seldom that ybu 
get those windows up to the top of the sash because 
the chain that is put in there is too long and these win¬ 
dows are big steel windows; ”. (R. 22) The nathre 

of the hook which attaches the chain to the two saslies 
was not a completely closed hook and was compara¬ 
tively simple to get unhooked from the sash. (R. 22) 
The witness Cannon stated that when the windows, be¬ 
cause of their being steel, are painted they are caused 
to stick. The witness had experience with a forager 
tenant of the same apartment and whenever this win¬ 
dow had to be moved he would be called by the tenhnt 
to open or close the same. He was therefore familiar 
with the particular window which injured the plain¬ 
tiff. (R. 23) He found that all the windows of tiffs 
kind in the west side of the whole building were hard 
to open. (R. 23) Witness came into contact with the 
hooks that were used on the windows and had to Re¬ 
move some of them. (R. 23) Witness explained the 
manner in which a window would stick so that when 
one sash was moved the other would not move. (R. 

23) This would cause the chain to buckle and come yff 
the hook and thereby cause the sash to plunge doffm, 
thereby either damaging or breaking the hooks. ^R. 

24) Although the chain in the particular window in 
apartment 61 had never broken with the witness he 
had experience with chains and hooks in the same type 
of window in the other apartments breaking. (R. 24) 
It was a general condition throughout the buildihg. 
Witness had experience in trying to wash this particu¬ 
lar window and it was seldom that he would be able to 
wash it because it was so hard to get to. This witness 
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in his experience with this particular type of window 
knew that the slack in the chain would cause the hook 
to come loose and by the plunging of the sash would 
cause the chains to break or cause the hooks attached 
to the chain to straighten out causing the window to 
fall. (R. 25) When the hooks straighten out there 
is nothing further to hold the window and the window 
then necessarily has to fall. The type of hook used in 
the window in apartment 61 which injured the plain¬ 
tiff was one of the old hooks and witness was familiar 
with this type of hook straightening out and his ex¬ 
perience on the premises was that w T hen a hook was 
straightened out they would bend the hook back and 
continue to use the same hook. There 'was no evidence 
that the hooks on this particular window had been 
changed at anv time between the time when witness left 
the employ of the defendants in February and the 
plaintiff’s injury in October. (R. 25) In view of this 
character of window and the witness’ experience there¬ 
with he w^as asked what precaution he used with re¬ 
spect to the hooks straightening out and his reply in 
substance was that “they always notified people when 
he was there to call the janitor and have him there to 
open those windows, because the fact was the windows 
were heavy;” and that it was his job to tell the tenants 
to he careful with those windows but he did not do it 
all the time. (R. 25, 26) Even though the paint was 
scraped from the windows they vrould still stick and 
were hard for the witness to move; that he had trouble 
with chains breaking although they had never broken 
in this apartment 61, although windows in this apart¬ 
ment were the same as the windows similarly situated 
in the other apartments of the building. (R. 26) Wit¬ 
ness further stated in substance “that the manager 
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of the real estate department of the Munsey Trust 
Company, Mr. Crorey, told him to tell tenants to be 
careful with those windows, and he told him that when 
he had been there about six months(R. 26) This 
instruction to caution the tenants about the character 
of the windows did not apply only to apartment 61 but 
to all the apartments where there were steel windows 
4 ‘to be careful of the steel windows and to open and 
close them as little as possible”. (R. 26) 

Mrs. Barnett, sister of the resident manager, whose 
name at the time of the injury was Miss Barnes, lhjed 
with her sister Mrs. Gore, the resident manager in the 
apartment house and testified concerning the condition 
of the window immediately after the injury when ^he 
returned to the apartment with the plaintiff from the 
hospital. (R. 27) On that occasion it “seemed like 
the chain had pulled loose from the hook it was con¬ 
nected to and both windows had fallen down flush on 
the sill; both chains were hanging down but she was 
not sure whether they were hanging down or still con¬ 
nected, but believes the one on the left was down.” 
(R. 27) 

Mr. Evans, an expert in the field of engineering and 
installation of metal windows, testified that he exhm- 
ined the injury-causing window in apartment 61 in 
February 1935. (R. 28) He described the method of 
construction and operation of the window as the coun¬ 
terbalanced type and described the nature of the hooks 
which attached the chain to the sash as the shape df a 
shepherd’s hook vrhich is an open hook with a per¬ 
fectly straight shank having an open loop at the fop 
similar to a shoe buttoner with approximately 25 per 
cent of it open. (R. 28-29) Witness explained how it 
would be necessary to lift both sashes bodily without 
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the assistance of any counter weight if one was stuck. 
(R. 29) When one of the sashes is moved and the 
other is stuck this would cause the chain to come off 
the hook and there would be no further support to hold 
the window. (R. 29) If the chain became unhooked on 
one side the entire weight of both sashes would be 
placed upon the other remaining chain, and if the hook 
was not of sufficient strength to bear the weight of 
both windows they would fall to the sill. (R. 30) When 
one chain only is attached, the entire load of both 
sashes is thrown on the chain and hook on one side. 
(R. 32) If one chain should become disengaged from 
the hook and the weight of the two windows remained 
on the other chain, such a condition might be observed 
if one in the apartment looked at it, but not necessarily 
so. (R. 33) Witness described the size of the hook on 
the inside sash as one-eighth of an inch in diameter. 
(R. 33) 

Shortly after the plaintiff’s injury the defendants 
called the Gichner Iron Works to repair the damaged 
window and Mr. Darcev went there to repair the 
broken window in apartment 61. He testified that he 
was let in by the janitor and identified the window 
which he repaired, and explained its method of con¬ 
struction and operation. (R. 33, 34) He stated that 
the window had recently been painted and that the 
paint made the window bind and that caused the chain 
to break since the slack in the chain would cause the 
window to go up and down with substantial rebound 
and after a couple of times it was liable to break the 
chain and in this particular case the hook had opened 
up. (R. 34) When the witness got there he found one 
of the sashes down to the sill and the other one not 
quite all the way down to the paint. (R. 34) Witness 
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described the weight of the two metal sashes constifut- 

. 1 

ing the window as weighing 100 pounds a piece and de¬ 
scribed it as an extra heavy one. The chain was a reg¬ 
ular sash chain sufficient to carry the windows when 
they were properly fastened but the hooks had opened 
up and caused the windows to fall. He took what re¬ 
mained of the opened hooks and replaced them with 
new ones. (R. 34) The opening of the hooks allowed 
the chain to come off on the inner sash. When he £ot 
there both chains were out of the pulley completely and 
on one side the hooks were still there but on the other 
side one hook had straightened out and both chains 
were out of the hooks. (R. 34) When witness arrived 
at the apartment the outer sash could not be moved un¬ 
less you forced it because it was down into the new 
paint that had not been on very long. Witness stated 
that the binding of the window would cause a strain on 
the fastener and upon such sticking in order to raise a 
sash one would have to lift the sashes with bi k ute 
strength and when such sashes came down they wciuld 
put a strain on the fastener which would cause a plunge 
and a strain on the chain and would naturally break! the 
chain or its fastener and would cause it to drop which 
would either cause the fastener to break or strain, j (R. 
35) Such a condition, inherent in the window, would 
later cause the window to fall of its own lack of Sup¬ 
port. An open type hook was used in the apartment 
in the window in question and with this type of hook it 
was likely for the chain to come off it when slack oc¬ 
curred. (R. 35) Witness found these hooks to be 
open hooks and not closed hooks. (R. 35) Mr. Dalrcey 
was asked to express his opinion from his examina¬ 
tion of the window and the condition of the hooks and 

I 

all the circumstances surrounding the window! ob- 
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served by him as to what caused the hooks to straighten 
out and his reply was that “in raising the inner sash 
the outer sash bound and the momentum would allow 
the inner sash to go up, and naturally the chain would 
slack. There would be a rebound which would open 
the links, and the chain would come off and open them 
up to the extent that they would come off later on very 
easily.’’ (R. 36) This would occur without the win¬ 
dow being touched at or about the time it would fall. 
Witness also stated that if the lower sash were raised 
a certain distance when the upper did not move, it 
would drop if you let it go because it could not hold its 
own weight, and if that happened very often the hook 
would merely open up and come to a point that the 
chain would come off at the slightest provocation; that 
the two hooks on the inner sash were not visible to the 
naked eve, and thev were the ones that were broken; 
that before they were broken they could not be seen 

on this inner sash because thev were down in a little 

* 

pocket and one would have to climb up into a position 
where you could look down into the pocket before you 
could see them, but in this case the hooks came off. 
(R. 37, 38) He explained that the lower part of the 
hook opened up and the hook was so light that it went 
through the chain over the pulley. (R. 39) He also 
explained how the straightening of the hook and the 
loose hanging of the chain might not be observable to 
a person standing within the room. (R. 39) The hook 
was light enough to pass over the pulley and when wit¬ 
ness got there he found both chains hanging down out 
of the pulley. (R. 40) 

The lease entered into between the parties was of¬ 
fered and received in evidence and plaintiff offered 
depositions of physicians in Philadelphia who attended 







her and operated upon her in connection with her in¬ 
jury. (R. 45) j 

On behalf of the defendants there was offered in evi¬ 
dence the application and receipt signed by the plain¬ 
tiff on September 8, 1934, when she made her deposit 
on the first month’s rent and applied for a lease for 
one year which was subsequently entered into. This 
phase of the case is not believed to be material in view 
of the court’s final submission of the case to the jui[y 
upon the negligence count of the declaration and nbt 
upon the count based upon the breach of covenant pn 
the ground that the lease did not contain a covenant 
to keep in repair. (R. 46, 47) There was also received 
in evidence on behalf of the defendants, as impeaching 
testimony, a certain statement obtained from the plain¬ 
tiff by the witness, John J. Gorman on October 16, 
1934, covering certain phases of the discussion had be¬ 
tween Mr. Gorman on behalf of the insurance carrier 
representing the defendants and the plaintiff. (R. 47, 
48) Mr. Gorman, on direct examination, testified that 
he is a representative of the insurance company carry¬ 
ing the insurance on the defendants’ apartment house 
in this case and related the occurrence of his visit to 
the plaintiff at her apartment two days following the 
accident for the purpose of getting a signed statemeht 
from her. (R. 48) He was called for the purpose pf 
contradicting the plaintiff with respect to whether or 
not she had at any prior time moved the window. (R. 
48) On cross examination Mr. Gorman did not recall 
whether or not the window had been repaired when he 
called on the plaintiff on October 16th. His recollec¬ 
tion was then refreshed and he stated that it had npt 
yet been repaired and that he lifted the lower windbw 
but that it would not stay up and that it was heayy 
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because the other one would not balance it but was 
unable to say whether or not he used both hands to lift 
the window. (R. 49) He recalled that both sashes 
were down on the sill and that the plaintiff told him 
that both sashes had dropped on her hand. The chains 
were both hanging loose and were apparently unbroken 
although he could not see the end of the chain. (R. 

49) It appeared to the witness that the chain broke 
loose from oiie end of the window but he did not know 
to what the chains had been attached. He was unable 
to say whether or not the chain had been painted, al¬ 
though it had a bright brassy appearance to him. (R. 

50) The window appeared to have been painted. (R. 
50) The witness’ attention on cross examination was 
directed to certain discrepancies in the alleged con¬ 
tradictory statement which was written in the witness ’ 
handwriting where certain parts appeared to be in a 
different coloring. (R. 50) The witness did not use 
the exact words of the plaintiff in writing the statement 
and in several instances used his own language as ap¬ 
pears from his testimony. (R. 51) No real contradic¬ 
tion was shown by his testimony, at least, plaintiff was 
not impeached thereby. 

The janitor of the apartment house, employed on the 
premises at the time of the plaintiff’s injury, Zeno 
Dewel, was called on behalf of the defendants and tes¬ 
tified that he began his employment on the premises 
in February 1934 (succeeding the witness Cannon as 
janitor) and was employed at the time plaintiff became 
a tenant of apartment 61. (R. 55) Shortly before the 
plaintiff moved into the apartment, witness fixed the 
floors and someone else painted the apartment and wit¬ 
ness also washed the windows and, after washing the 
windows, opened and closed them and did not have any 
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trouble doing so, except that they stuck a little from 
the paint. (R. 55) Before the witness washed the win¬ 
dows he took a long screwdriver with him and loosened 
them at the top where the paint stuck and put machine 
oil there so that they would move more easily. Before 
he washed these windows he had never had any coin¬ 
plaint about their condition except when they were 
freshly painted and then he would go and put oil in 
them and would then not have any more trouble. He 
stated that he never had any complaints from the prior 
tenants of the apartment as to anything wrong or any 
breaks or defects in the windows. (R. 55) On cross 
examination he admitted his familiarity with all the 
metal window’s in the apartment of that building a|nd 
never had occasion to have any of the windows flail 
to the sill and that this window is the first one he liad 
ever knowm wiiich fell to the bottom with both sashes 
and chains pulled loose. (R. 55, 56) The attention; of 
the witness w’as directed to a written statement signed 
by him on September 16, 1936 wiierein he had stated 
that on occasions the windows would stick when he 
washed them and when he would push one of phe 
sashes up the counterbalanced sash instead of coming 
down on the chain and pulley w T ould stick and ih a 
short time w’ould come dow’n with enough force to jcut 
off a person’s hand if it hit anyone, as the windows 
were made of metal. The reference of the witness in 
this statement w r as to all the metal windows in 'the 
apartment house and he admitted his familiarity with 
their condition in sticking and stated that everyone 
else connected with the apartment knew of that condi¬ 
tion. The statement signed by the witness appear^ on 
page 56 of the record and on the following pages his 
attention was directed to specific parts of the sljate- 
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ment which he admitted to be true. (R. 57, 58) This 
testimony was not impeaching in character but was 
substantive and confirmed the statements theretofore 
made bv him to the effect that the witness knew, as 
did everyone else connected with the apartment who 
had been there for any length of time, that the metal 
windows stuck. (R. 58) His knowledge of the conse¬ 
quences of such sticking is apparent from his testi- 
monv. The witness further described the nature of 
the open hooks connecting the chain to the sashes which 
open hooks were on the window at the time it fell. (R. 
59) The attention of the witness was directed to a 
drawing of one of the open hooks which he had made 
and explained its manner of connection to the chain 
and sash. (R. 59-60) The hook was described as being 
made of a double piece of wire which comes together 
and copper in color. As characteristic of the danger¬ 
ous character of the windows the witness stated in sub¬ 
stance “that he was very careful when he had any¬ 
thing to do with these windows and never stood on the 
sill to wash them from the inside nor did he stand with 
his feet across the ridge because he ivas afraid of them 
cutting his legs and feet off.” (R. 60) Witness first 
stated that he had no experience with chains coming 
off the hooks in similar windows in the other apart¬ 
ments and upon further cross examination admitted 
that he did hhve experience with the chains coming off 
the similar window in apartment 42 which was re¬ 
placed. (R. 62) This condition of the chain in apart¬ 
ment 42 was caused by the slack in the fish-hook shaped 
bolt which separated from the chain. Witness ad¬ 
mitted receiving complaints from other tenants of the 
other apartments in the building where similar win¬ 
dows were located on account of their sticking. (R. 63) 
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On the day following the accident the witness ^aw 
the plaintiff and went to her apartment to see the con¬ 
dition of the window and found one chain pulled put 
and the other unhooked and both sashes down on the 
sill. (R. 64) He found both chains to be in good con¬ 
dition but onlv one hook was bent. The chains were 
still in the pulleys but both chains and both windows 
were on the sill. (R. 64) Two statements signed by 
the witness were offered and received in evidence, one 
as defendants’ exhibit No. 6 and the other as plaintiff’s 
exhibit No. 4. (R. 69-70) The substance of these state¬ 
ments tends to show that in the examination of the 
window on the day following the accident, he foind 
that the chain on the right side had pulled the fishhook 
shaped hook straight and the end of the chain was !un- 
fastened from the other fishhook shaped hook and he 
had them replaced by “S” links which hold the chains 
more securelv. He referred to the occurrence of the 
slack causing the fishhook shaped hook to separate f^om 
the chain in apartment 42 and that after the plain¬ 
tiff’s injury the same type of windows were replaced 
with “S” shaped hooks in lieu of the fishhook shaped 
hooks used prior to that time. (R. 69) With respect 
to the witness’ activity in connection with the window 
which injured the plaintiff, he stated that after | the 
apartment had been painted the window stuck and he 
went there to wash the window and took a screw driver 
along to remove the screen on the outside and moved 
the window up and down to get it in shape for washing 
and put oil on it, although he had previously testified 
that he used the screwdriver to loosen the window. 
With respect to the chain buckling and breaking in 
apartment 42 witness stated on recross examination 
that this occurrence took place three months prioir to 
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the trial and did not occur before September 25, 1935, 
although in a statement signed by the witness on Sep¬ 
tember 25, 1935, received in evidence, a reference to 
this occasion was included therein. (R. 69, 71) 

A former tenant of apartment 61, Mr. Ossen, who 
lived in the apartment from April 1933 until August 
1934 testified on behalf of the defendants that he never 
made any complaint about the window nor had any 
difficultv with it; that he never had occasion to exam- 
ine the nature of the attachment of the sashes to the 
chains or how they operated and that the apartment 
was not repainted before he moved in. (R. 77) 

Mr. Grier, a representative of the Munsey Trust 
Company, formerly operating agents of the defen¬ 
dants for their apartment house, testified that at one 
time during such operation Howard Cannon was em¬ 
ployed as a janitor on the premises and all complaints 
would come to the witness through the janitor and 
would be taken care of by the witness, unless it was a 
minor complaint which would be taken care of by the 
janitor himself. (R. 78) With respect to apartment 
61, when interrogated as to the counterbalanced win¬ 
dows of that apartment, witness stated that the sashes 
would become stuck sometimes and the janitor on those 
occasions would be sent up to loosen them. (78, 79) 
This knowledge is with respect to the period prior to 
plaintiff's tenancy. Witness stated that there was 
nothing broken about the windows but they would just 
stick. He denied that he ever instructed the janitor to 
warn tenants to use those windows as little as possible 
or to be careful about them and that no dangerous con¬ 
dition was ever called to the witness’ attention that 
would cause him to warn tenants of the dangerous con¬ 
dition of the windows. (R. 79) On cross examination 
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he stated that the defendants in this case were the 
owners of the property at the time of the withess’ 
management of the property, that he had frequent con¬ 
versations with Cannon, the janitor, and gave hitn in¬ 
structions with respect to his duties and repair^, un¬ 
less the instructions were given to the resident mana¬ 
ger and that Cannon continued in his employmeht as 
janitor until the witness’ firm ceased to be rental 
agents for the property. (R. 79) During part of this 
period of management of the property, Cannon acted 
as resident manager in addition to being janitor, for 
about two or three months. Major complaints jcame 
to the witness and the janitor attended to minor!com¬ 
plaints. It was called to the attention of the witness 
that the windows would stick sometimes and he would 
give the janitor instructions to go and fix the windows. 
Witness remembered occasions when he went tb ex¬ 
amine the steel windows and these are the one^ that 
would stick although witness never made any periodic 
inspection of the windows or the apartments but left 
that to the janitor and resident manager. On tbe oc¬ 
casions when the witness examined the windows he did 
not determine what caused the sticking and does not 
recall any specific instructions that he gave to Chnnon 
about avoiding that condition of the windows or to 
remedy it except that he told him to go up and lbosen 
the windows when they got stuck. (R. 79) Whep wit¬ 
ness came to the building which was about once a week 
he spoke to the janitor on each occasion. Witness 
could not recall the full nature of his conversations 
with the janitor during the period of his connection 
with the property. 

Mr. Montgomery, rental manager for the Spiithy 
Company, agents for the defendants herein in the man- 
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agement of the apartment house at the time of plain¬ 
tiff’s injury, testified that his company took over the 
management of the apartment house in September 1933 
at which time Mr. Cannon was the janitor and that 
Zeno Dewel subsequently succeeded Mr. Cannon and 
that the witness received no complaints about the 
breaking or failure to operate of any of the steel win¬ 
dows in the building. Witness called the Gichner Iron 
Works to repair the window which injured the plain¬ 
tiff. (R. 82) During the witness’ connection with the 
building he would 2:0 to the premises everv dav and 
would receive any complaints from the janitor in con¬ 
nection with any matter in the operation of the build¬ 
ing. Witness agreed that when the plaintiff took oc¬ 
cupancy of her apartment it was agreed that the apart¬ 
ment would be put in first class condition for her. (R. 
83) This assurance was in the nature of a warranty 
that the apartment was reasonably safe and fit for the 
plaintiff’s occupancy. He further stated that he had 
charge of putting the apartment in first-class condi¬ 
tion but that in doing so he would observe only appar¬ 
ent defects and he was not supposed to know anything 
about hidden defects or anything that he could not see 
as a casual observer walking into the apartment. (R. 
83) In putting the apartment in first class condition, 
when the witness inspected the same, he did not ex¬ 
amine the windows nor did he have anyone examine 
them for him and did nothing with respect to the win¬ 
dows except painted the inside of the windows. (84) 
“He left everything with respect to the windows and 
the condition of the windows to the janitor and resi¬ 
dent manager (R. 85) He relied upon the janitor 
to take care of the windows and left it to the resident 
manager and janitor to convey any such information 
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to him, as that part of the work was delegated to them 
and it was their duty to notice any condition of j the 
windows when they were washed. (R. 85) 

Since Mrs. Gore, the resident manager of the apart¬ 
ment, was not available at the trial, it was stipulated 
between counsel, at the request of the defendants, that 
a certain written statement signed bv her for the! de- 
fendants would be admitted in evidence, not as jevi- 
dence of the truth of the facts contained in such state¬ 
ment, but simply that if she were called as a witiiess, 
she would testify to such facts and that Mr. Vesey,j one 
of the attorneys for the plaintiff, would be permitted 
to take the stand in contradiction of any stateihent 
contained in that written statement. (R. 86, 87) The 
substance of this statement was that when the plain¬ 
tiff came to see the premises for the first time, the Resi¬ 
dent manager exhibited the apartment to her jand 
moved the windows as if they were in good condition 
and that she had not previously received any complaint 
from the prior tenants of the apartment. 

Thereupon, the defendants announced that their 
case was closed, whereupon, Howard W. Vesey, Esq., 
an attorney of record for the plaintiff herein butjwho 
did not take any active part in the trial, was called on 
behalf of the plaintiff in contradiction of the statement 
of Mrs. Gore. (R. 87) Mr. Vesey went to the apart¬ 
ment house on February 15, 1935 with an associate and 
accompanied Mrs. Gore into apartment 61 and- she 
demonstrated the window which had injured the plain¬ 
tiff which had been repaired and witness inspected the 
chains and hooks thereon. After the inspection, wit¬ 
ness accompanied Mrs. Gore to her apartment and had 
a lengthy conversation with her, in which conversation 
Mrs. Gore told the witness that she had had a number 
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of complaints from windows of the same sort in other 
apartments, mentioning apartments numbered 22, 42 
and 2. (R. 88) On this occasion they visited apart¬ 

ment 42 and Mrs. Gore called their attention to the fact 
that where the windows had fallen, the eye hook that 
went down int6 the windows had been changed and 
that either a bolt inserted through the chain itself or 
through a very substantial “S” hook which w r as ob- 
tained from the Gichner Iron Works. Mrs. Gore also 
pointed out in apartment 61 that the painting of the 
window's produced a sticking of the upper sash par¬ 
ticularly and also of the inner sash; that in painting 
the w'indow's paint got onto the chain and between the 
jam and the window sash and it w'ould cause either one 
or both of the sashes to stick with the result that the 
inside window’ when raised w r ould cause the outside 
sash not to come dow'n resulting in the chain buckling, 
thereby causing one or the other of the chains to come 
loose from the metal hook by which it wras attached to 
the inside window. Mrs. Gore particularly mentioned 
that the steel windows had dropped in apartments 22, 
42 and 2 and showed the witness those windows and the 
reasons why they dropped. Mrs. Gore also explained 
to the witness that apart from the chains becoming 
loose from the hooks w'hen the chains buckled, it was 
likely for one of the hooks to straighten out when the 
weight of both sashes fell on to one side by the unhook¬ 
ing of the chain on the other side. (R. 90) Mrs. Gore 
told the w'itness about her past experience with hooks 
straightening out but that she could not recall w T hether 
or not any of the hooks had broken. The vritness did 
not make a memorandum of his conversation with Mrs. 
Gore at the time of the conversation which was early 
in the morning but later during the day when he re- 
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turned to his office he made a memorandum of the Con¬ 
versation and produced the same in court on cross ex¬ 
amination. (R. 90, 91) 

Mr. Bradford, a member of the bar, was also called 
as a witness on behalf of the plaintiff in rebutthl to 
explain the circumstances under which he obtained 
plaintiff’s exhibit No. 4 from the janitor of the apart¬ 
ment house, Zeno Dewel, which tended to show! the 
voluntary character of the statement and the circum¬ 
stances under which it was obtained by the witiess. 
Upon the conclusion of all the evidence defendants 
moved the court for a directed verdict, on the grojinds 
stated at the conclusion of the plaintiff’s case, which 
motion was overruled by the court and an exception 
allowed. 

The case was submitted to the jury under instructions 
by the court which were effectively agreed to by the 
respective parties without any objection or exception. 
The defendants submitted two prayers. Their prfayer 
No. 1 was denied since it was merely a reiteration of 
the motion for a directed verdict. (R. 101) Thp sec¬ 
ond prayer offered on behalf of the defendants was a 
general statement of the law which was denied 4 4 oh the 
ground that they are covered by the charge. ” (R. 102) 
There is no claim that defendants’ prayer No. 2 ijs not 
fully covered by the general charge made by the trial 
judge covering each element contained in the requested 
instruction. The jury returned a verdict in favpr of 
the plaintiff in the amount of $10,200. (R. 6) Motion 

for new trial was filed bv the defendants and was 

* 

thereafter argued and overruled and judgment on the 
verdict entered for the plaintiff. (R. 7) 




ISSUE INVOLVED. 

The defendants have assigned six grounds in their 
assignment of errors, of which, grounds number 2, 3, 
4 and 5 assign as error the refusal of the court to di¬ 
rect a verdict for the defendants. These four assign¬ 
ments which present a single question, as to the suffi¬ 
ciency of the evidence to justify submission of the case 
to the jury, is the only one raised on this appeal and, 
on page 4 of appellants’ brief herein, it is expressly 
stated that although the errors assigned are six in num¬ 
ber defendants rely on the stated four assignments. 
(R. 8) Assignment of Error No. 1 which is not pre¬ 
sented in appellants ’ brief is of no merit and has prop¬ 
erly been abandoned by the appellants since it does not 
properly refer to the facts as shown in the record and 
further because the testimony of the witness was en¬ 
tirely competent as to representations made to her and 
with respect to the plaintiff’s own lack of knowledge 
of any defective condition of the premises. Previous 
statements to the same effect were made and admitted 
without any objection by the defendants. Assignment 
of error No. 6 refers to the denial of the defendants’ 
instructions Nos. 1 and 2. The denial of instruction No. 
1 is covered by the four assignments dealing with the 
denial of the motion for directed verdict; the latter 
part of the assignment, dealing with the denial of de¬ 
fendants’ instruction No. 2, is of no merit, since the 
same is fully covered by the court’s charge to the jury 
and was expressly denied on that ground alone. (R. 
8 , 102 ) 

As to assignments Nos. 2 and 3 with respect to the 
overruling of defendants’ motion for directed verdict 
at the conclusion of the plaintiff’s evidence, these two 
assignments are likewise of no effect, in that the de- 










fendants, by offering evidence in their own behalf, 
waived the motion for directed verdict made at thje end 
of the plaintiff’s case. 

McCave <& Steen Co. v. Wilson, 209 U. S. 275, 52 
L. ed. 788 

Washington Utilities Co. v. Wadley, 44 App. D. 
C. 176 

Murray v. U. S., 53 App. D. C. 119 | 

Moses & Son v. Lockwood, 54 App. D. C. 1|15 

Therefore, it follows that only two of the assignment 
of errors, which are assignments Nos. 4 and 5, raise 
the single question as to whether or not the court com¬ 
mitted error in overruling the motion of the defen¬ 
dants for a directed verdict at the conclusion of all the 
evidence. (R. 8) 


ARGUMENT. 

i 

j 

The Defendants’ Motion for Directed Verdict Was 
Properly Overruled and the Court Did Not Com¬ 
mit Error in Submitting the Case to the Jury. 

The general rule of liability of landlord to tenant in 
the District of Columbia is well established to the ef¬ 
fect that there is no implied warranty by the landlord 
as to the safe condition of the premises let, in the let¬ 
ting of a house, or that they are tit for occupancy, in 
the absence of an agreement to repair or in the absence 
of any warranty or representation as to the safety of 
the premises. Nevertheless, certain well defined ex¬ 
ceptions have been announced by the District Pf Co¬ 
lumbia cases and by other authorities and by the Amer¬ 
ican Law Institute in its Restatement of the Law of 
Torts. 
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Howell v. Schneider, 24 App. D. C. 548. 

Enquist v. Hidden, 41 App. D. C. 179. 

Lawler v. Cap. City Life Ins. Co., 62 App. D. C. 

391 

Miner v. McNamara, 81 Conn. 690, 72 A. 139. 

Coke v. Gutkese, 80 Ky. 598. 

McKenzie v. Cheetham, 83 Me. 543, 22 A. 469. 

Charlton v. Brunelle, 130 A. 216. 

American Law Inst. Restatement of the Law or 

Torts, Sec. 358. 

If the landlord has knowledge of a dangerous condi¬ 
tion of the premises and either conceals the same or 
carelesslv fails to disclose the same to the tenant and 
the tenant does not know of the condition and the lessor 
realizes the danger incident thereto, a well defined ex¬ 
ception is established to the general rule of non-liabil¬ 
ity. On this theory the case was submitted to the jury 
in the trial court, without any exception to the court’s 
instruction to the jury. (R. 106-109) 

Although it is believed unnecessary to discuss at 
length the authorities supporting the statement of the 
law as charged bv the trial court, in view of the ab- 
sence of any objection or exception to the charge, since 
the only issue raised on this appeal is the sufficiency of 
the evidence to submit the case to the jury, a brief 
statement herein follows as to the authorities support¬ 
ing the court’s charge. 

The case of Howell v. Schneider , supra, is the first 
case decided by this court on the doctrine of liability 
for failure to disclose or concealment, where the court 
stated the doctrine as follows (Page 548): 

“ There is an apparent exception to the general 
rule before stated that seems well established also. 
Independent of the ordinary legal relations of 
landlord and tenant, the former owes a duty to the 






latter that is imposed by general principle of the 
common law. He must neither misrepresent j the 
condition of the premises, nor conceal from I the 
tenant knowledge of defects attended with dan- 
ger to the occupant. Where he has knowledge of 
such defects which are not open to the observation 
of his lessee, it is his duty to reveal them in order 
that the latter may be able to guard against injury 
from them. 

I 

While the failure to reveal such condition may 
not constitute actual fraud or misrepresentation, it 
may, in a particular case, amount to such culphble 
negligence of duty as to afford ground for ari ac¬ 
tion against the lessor in ease the lessee sustains 
injury therefrom. The principle referred to, wliich 
has been applied to the ordinary letting of prem¬ 
ises, as in this case, is ‘that one who deliver$ an 
article which he knows to be dangerous to anojther 
ignorant of its qualities, without notice of its na¬ 
ture or qualities, is liable for any injury reason¬ 
ably likely to result, and which does result.’ (cita¬ 
tions)” | 

I 

It is apparent, therefore, that the duty is indepen¬ 
dent of the ordinary legal relations betwen landlord 
and tenant and has its foundation in the common law. 
Although appellants’ brief proceeds on the theory j that 
there is no evidence in the case to show actual fraiid or 
deceit, nevertheless, to come within the exception, it is 
not necessary for the plaintiff to show active ffaud, 
deceit or actual misrepresentation, it being sufficient if 
the landlord knows of the dangerous condition and fails 
to disclose it, whether or not that failure is an inten- 
tional concealment or is a mere careless failure to dis¬ 
close. The court necessarily recognizes, in Howell v. 
Schneider, supra, that it may be difficult in most ^ases 
to show actual fraud or deceit, nevertheless, wh^re a 
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misrepresentation is shown or where a failure to dis¬ 
close or concealment appears, then liability attaches 
on common law grounds. 

The doctrine of Howell v. Schneider was thereafter 

raised about ten years later in this court in the case of 

* 

Enquist v. Bidden , supra , where the doctrine was re¬ 
affirmed without express reference to that part of the 
doctrine permitting recovery for mere failure to dis¬ 
close or non-intentional concealment, except insofar as 
such condition might constitute a fraud, misrepresen¬ 
tation or deceit. 

In 1933 the doctrine again came before this court in 
the case of Lanier v. Capital City Life Insurance Com¬ 
pany , supra , and, in an opinion by the late Mr. Jus¬ 
tice Hitz, the following comments are made on the 
doctrine permitting recovery, at page 392: 

“In this situation the case is governed by the 
general rule applicable between landlord and ten¬ 
ant, where it is long established that upon the let¬ 
ting of a house there is no implied warranty by 
the landlord that the house is safe; or well built; 
or reasonably fit for the occupancy intended. The 
tenant is a purchaser of an estate in the property 
he rents, and he takes it under the gracious pro¬ 
tection of caveat emptor. 

This situation, of course, is changed by an ex¬ 
pressed agreement of the landlord to repair and 
maintain; or by his fraudulent statement, conceal¬ 
ment, or deceit touching dangers or defects known 
to him; and probably, without actual fraud, if the 
tenant expressly deals with the matter to his in¬ 
jury while relying only upon the landlord’s repre¬ 
sentations and not upon his own observations.” 

In this opinion the Court considers the ground of lia¬ 
bility where actual fraud is not held to exist but where 
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there is a misrepresentation as to the condition of] the 
premises. Although the representation as to the jcon- 
dition of the premises was not one of the issues Sub¬ 
mitted to the jury in the case at bar, nevertheless, tjiere 
was ample evidence in the case to show that the resi¬ 
dent manager of the premises assured the plaihtiff 
. prior to her taking possession of the apartment that 
it would be put in good order and later that the japitor 
made all the repairs. The significance of this repre¬ 
sentation, although it may not be relied upon as a 
ground of recovery, nevertheless, is sufficient to detjract 
from the duty on the part of the plaintiff herself tb in¬ 
spect the premises since she had a right to rely hpon 
the statement made to her by the resident manager of 
the premises. (R. 12, 13.) 

The Restatement of the Law of Torts, Section: 358 

7 i 

(vol. 2, p. 969) states the exception to the doctrine as 
follows: 

i 

i 

“Concealed Dangerous Conditions Known to 

Lessor 

i 

A lessor of land, who conceals or fails to dis¬ 
close to his lessee any natural or artificial condi¬ 
tion involving unreasonable risk of bodily hartn to 
persons upon the land, is subject to liability! for 
such harm caused thereby to the lessee or a isub- 
lessee after the lessee has taken possession, iif 

(a) the lessee does not know of the condition or 
the risk involved therein, and 

(b) the lessor knows of the condition and realizes 
the risk involved therein and has reasoh to 
believe that the lessee will not discover! the 
condition or realize the risk.” 

It is interesting to compare the language used b^ the 
court in the charge to the jury with the language of the 
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Restatement as that part of the court’s charge appears 
in the record as follows (R. 107-108): 

“Now, the lessor of land who conceals or fails 
to disclose to his lessee anv unnatural or artificial 
condition involving unreasonable risk or bodily 
harm to persons upon the land is subject and liable 
for anv harm caused bv that condition, if: 

(a) the lessee does not know of the condition or 
risk involved therein, and 

(b) the lessor knows of the condition and realizes 
the risk involved therein, and has reason to 
believe that the lessee will not discover the 
condition or realize the risk.” 

In the charge to the jury, after the foregoing quota¬ 
tion, the court broke down the various requirements of 
the exception to the doctrine into three parts: first, 
that “there must be upon the land which is the sub¬ 
ject of the lease a condition involving unreasonable 
risk or bodily harm to the persons on the land,” and 
charged the jury that in order for the plaintiff to re¬ 
cover she must first establish “that there was a con¬ 
dition in that apartment which involved an unreason¬ 
able risk to the tenant”; that in order to establish this 
she must show “that at the time the lease was signed 
the condition of the west window in apartment 61 was 
such as to involve unreasonable risk of bodily harm” 
to her. (R. 108) “The second element is that the 
lessee did not know' of the dangerous condition or the 
risk involved therein.” (R. 108) The court ampli¬ 
fied on the meaning of this requirement. It is hardly 
subject to dispute that the evidence is uncontradicted 
in the case that the plaintiff did not know of the dan¬ 
gerous condition. The third element charged by the 
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court is that the plaintiff must show that the lessor 
knew of this dangerous condition and had reason to 
believe that the lessee would not discover the same or 
realize the risk. (R. 108) 

Taking into consideration these three elements of 
the exception to the doctrine in the light of the evidence 
and, without further consideration of the second ele¬ 
ment, that is, that the plaintiff did not know of I the 
dangerous condition as to which it is submitted theievi- 
dence is uncontradicted, an inquiry into the record 
as to whether or not the evidence showed a danger¬ 
ous condition of the premises tends to disclose abun¬ 
dant evidence supporting this element. For j ex¬ 
ample, by the testimony offered on behalf of! the 
plaintiff, without even considering the corrobo¬ 
rating testimony produced on cross-examinqtion 
on the defendants’ case, it appeared, from the for¬ 
mer janitor of the premises, Cannon, who had worked 
on the premises until a few months prior to the injury, 

that the windows were of verv heavv steel and that 

•/ * 

i 

when painted they would stick; (R. 22, 23) that because 
of their manner of operation the chains -would become 
unhooked; that all windows of this type in the building 
were hard to open and would buckle and plunge; (R. 23, 
24, 25) that other windows of the same kind had cahsed 
broken chains and hooks although this particular wit¬ 
ness did not have personal knowledge of any breaking 
of the chains or hooks in the particular window in ques¬ 
tion; (R. 24, 25) the experience with the same ty|ie of 
window throughout the building was such that books 
had to be replaced at various times (R. 25); these books 
frequently were merely straightened out instead of be¬ 
ing replaced. (R. 25) That the defendants’ agents 
appreciated this danger appears in his testimony: that 
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he was instructed to warn the tenants about the steel 
windows on the west side of the building. 

The expert who was called, Mr. Evans, described the 
heavy steel construction of the window (R. 28) and the 
effect of paint which made the windows stick and ren¬ 
dered them unable to be moved (R. 29) and particu¬ 
larly pointed out that since there were no counter¬ 
weights for the inner sash and outer sash, that each 
sash was a counterbalance for the other; that the con¬ 
nection between the chain and the sashes was by means 
of an open shepherd hook like a shoe buttoner which 
was very likely to become unfastened. (R. 29) He 
also stated his opinion that the binding of the window 
and the unfastening of the hook upon such binding or 
buckling of the chain would cause the window to fall. 
(R. 30) Further, Mr. Darcev, who was most familiar 
with the condition of the window immediately after the 
injury, since he repaired the same, stated that each 
sash in the window weighed about one hundred pounds 
and stated that because of the style of the sash, that is, 
each sash being a counterbalance for the other, paint 
would cause a buckling of the sashes (R. 35) which pro¬ 
duced a strain on the fasteners and would cause a 
plunge which would either break the hooks attached 
to the chains or strain them, which would subsequently 
require the repair or replacement of the hooks, as the 
witness Cannon stated had frequently been done by 
simply rebending the same hooks. Mr. Darcey found 
that both hooks on the inner sash had been broken 
when he went to make the repairs to the window in 
question and that one of the hooks had straightened 
and the other had pulled loose from the chain. (R. 37) 
The most significant evidence with respect to the dan¬ 
gerous character of the windows and what caused the 
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injury to the plaintiff appears from a question asked 
at the request of counsel for the defendants, when fhe 
following occurred (R. 36): 

“Mr. Quinn: From the conditions he found, he 
could tell what his opinion was as to what caused it. 

Mr. Bress: I think there is no dispute about that. 

The Court: All right; ask him the question, then. 

By Mr. Bress: j 

i 

Q. In your opinion, Mr. Darcey, from your j ex¬ 
amination of the window and the condition of the 
hooks and all of the circumstances that you daw, 
what, in your opinion, caused that hook to straight¬ 
en out? 

A. In raising the inner sash the outer ^ash 
bound and the momentum would allow the inner 
sash to go up, and naturally the chain would slack. 
There would be a rebound which would open them 
links, and the chain would come off and open them 
up to the extent that they would come off latei* on 
very easily.’’ j 

And on cross-examination by counsel for the dejfen- 
dants the following appears in the record in the exam¬ 
ination of the witness Mr. Darcey (R. 37): 

| 

“That if you got the lower sash up a certain dis¬ 
tance when the upper would not move it would 
drop if you let it go because it would not hold its 
own weight, and if that happened very often! the 
hook would merely open up and come to a point 
that the chain would come off at the slightest prov¬ 
ocation | 

The dangerous character of the window, its mapner 
of installation, operation and likelihood to cause harm, 
likewise appear in the testimony of the defendants’ 
witness, Zeno Dewel. (R. 56, 57, 58, 59, 60) On page 
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60 the following significant statement appears in his 
testimony: 

1 ‘that he was very careful when he had anything 
to do with these windows and never stood on the 
sill to wash them from the inside nor did he stand 
with his feet across the ridge because he was afraid 
of them cutting his legs and feet off;”. 

In addition to the foregoing references to the record 
others appear in the record tending to show, from the 
manner in which the windows were constructed and 
operated and the difficulties attendant thereto, that the 
same were dangerous and likelv to cause serious bodilv 
harm. Most significant of this element is the plaintiff’s 
own testimony as to the manner in which the injury 
occurred, as corroborated by other testimony as to 
previous occurrences with windows of the same type 
under the same conditions. 

The foregoing discussion, constituting two of the 
three elements of the exception to the doctrine upon 
which the plaintiff’s claim was predicated, is not com¬ 
mented upon in appellants’ brief. The only point to 
which the appellants have directed their attention is to 
the sufficiency of the evidence on the question of knowl¬ 
edge by the defendants of the dangerous condition and 
their failure to disclose the same, as being the third 
element of the exception to the doctrine. With respect 
to the knowledge of the defendants it is not claimed 
that the defendants personally had such knowledge but 
that their agents did have knowledge. In this connec¬ 
tion the court instructed the jury (R. 108): 

“Now, in this case, it is not contended that the 
lessors, themselves, the owners of this property, 
had personal knowledge of the alleged condition.” 
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The court however did instruct the jury without ob¬ 
jection by counsel for the defendants that (R. 10^) : 

‘‘if you find from the evidence that these agents 
had knowledge that the condition of this west win¬ 
dow involved unreasonable risk of bodily harm 
to the tenant in Apartment 61, then that would be 
knowledge of the owners, but this knowledge must 
have existed prior to or at the time of the sign¬ 
ing of the lease by Miss Schulmerick. Any knowl¬ 
edge that was acquired by any of these pgople 
after the lease was signed would have no bearing 
at all upon this case.” 

This instruction on agency is in accord with a simi¬ 
lar agency of janitor, rental agent and owner estab¬ 
lished and decided in Wagar v. Stalcup, 64 App. D. 
C. 50. j 

The court in its charge further limited the question 
of “actual knowledge” and did not in any way permit 
the jury to consider the possibility of constructive 
knowledge of the alleged dangerous condition. 

The evidence on the question of.knowledge, it is! sub- 
i mitted, shows substantially that the janitors, the resi¬ 

dent manager and the managers for the two! real 
estate companies or at least one of them, had such ac¬ 
tual knowledge of the dangerous condition of the| win¬ 
dows and their likelihood to cause bodily harm. The 
defendants, in their brief, state that the only! the¬ 
ory upon which the plaintiff could justify her Claim 
of knowledge on the part of the defendants, is to im¬ 
pute to them the knowledge of their agent, Cannon, 
the janitor, but defendants fail to consider or mention 
in their brief any other testimony with respect t0 the 
subject of knowledge. It is submitted that the testi- 
1 monv of the witness Cannon does show such knowl- 


i 
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edge, vet, in addition to his testimony the absolute con- 
tradietion of the witness Zeno Dewel on the defen¬ 
dants’ case as to a prior condition of a similar win¬ 
dow in another apartment, which, by his own testi¬ 
mony was expressly contradicted, likewise showed such 
knowledge as did his affirmation of the contents of the 
written statements theretofore signed my him, in ad¬ 
dition to the knowledge of the general agents in charge 
of the building for the defendants, particularly Mr. 
Crorey. The witness Cannon knew of the dangerous 
condition of the steel windows throughout the build¬ 
ing which were located only on the west side. He testi¬ 
fied concerning repairs to other windows in the build¬ 
ing stating the effect of paint on the steel sashes. He 
also knew that the windows could seldom be completely 
closed because the chains in them are too long (R. 22) 
and testified concerning his previous experience in re¬ 
moving hooks when hooks straightened out or broke 
and all of his knowledge was apparently discussed be¬ 
tween him and Mr. Crorey of the Munsey Trust Com¬ 
pany, who was not called as a witness for the defen¬ 
dants. The reference thereto in the testimony ap¬ 
pears in the record as follows (R. 26): 

‘‘That the manager of the real estate depart¬ 
ment of the Munsey Trust Company, Mr. Crorey, 
told him to tell tenants to be careful with those 
windows, and he told him that when he had been 
there about six months; that nothing had hap¬ 
pened that caused Mr. Crorey to tell him that, and 
he did not tell him to tell the tenant in that par¬ 
ticular apartment, meaning Apartment 61, but in 
all apartments where steel windows were to be 
careful of the steel windows and to open and close 
them as little as possible; that he told Mrs. Flan- 
negan and Mrs. Oppenheimer that; he does not re- 
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call whether he told the two young men who were 
in Apartment 61 about being careful with thb win¬ 
dow. ’ ’ 

I 

Further testimony of the witness Cannon with respect 
to his knowledge of the dangerous condition and with 
respect to his having received instructions to waifn the 
tenants of such condition, appears as follows in the 
record (R. 25, 26): 

I 

I 

“In response to a question as to what other pre¬ 
caution was taken with respect to the hooks 
straightening out, the witness replied that they 
always notified people when he was there tb call 
the janitor and have him there to open those win¬ 
dows, because the fact was that the windowsj were 
heavy; 

‘Q. Did you ever on any occasion have ajn op¬ 
portunity to discuss that with the tenants arid tell 
them to be careful with those windows? A.j That 
was our job, but we did not do it all the tinjie. 

Q. That was your job? A. Yes. 

The Court: What was your job? 

The Witness: To tell the tenants about jthose 
window’s j 

On cross-examination, on page 26, the following ques¬ 
tion and answer appears: 

i 

“ ‘Q. Did I understand you to say that ii was 
your job to tell tenants to be careful w T ith those 

windows? A. Yes, it was’.” 

7 

I 

It must be remembered that all of the testimony of 
the witness Cannon was with respect to his expedience 
with the windows for several years up to the month of 
February, 1934, within 8 months of the injuries to the 
plaintiff, during which period no changes were made in 
the steel windows, and during that period his khowl- 
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edge was the knowledge of the general rental agent as 
shown by the evidence, which knowledge was likewise 
imputable to the defendants not as constructive knowl¬ 
edge but as actual knowledge of the dangerous condi¬ 
tion. (See Wagar v. Stalcup, supra.) The previous 
experience of the witness with respect to bending the 
hooks back after thev straightened out bv the fall of 
the steel sashes is likewise significant of the many pre¬ 
vious occurrences of a similar character. (R. 25.) His 
experience with chains breaking in addition to the 
hooks is likewise significant. (R. 26.) Testimony of 

the defendants’ witness Mr. Dewel clearlv shows that 

* 

every time the windows were painted they would stick. 
(R. 56.) The rental managers also testified to this. 
(R. 78, 82.) Within a few weeks prior to the plaintiff’s 
injur} 7 Dev/el washed the windows and observed that 
condition at that time and when he placed them in the 
position in which they were until the moment prior to 
the plaintiff’s injuries there was sufficient evidence to 
draw a conclusion that he knew that the windows had 
stuck and that the thin hooks to which they were at¬ 
tached to the chain, from his previous experience in 
moving the windows, were likely to fall at any time, as 
appears from the testimony of the expert witnesses 
who testified in the case. The statement offered in evi¬ 
dence which was not denied by the witness Dewel 
tended to show that he knew of the sticking character¬ 
istic of the windows before the accident and that every¬ 
one else connected with the apartment who had been 
there for any length of time knew about that condition 
as well. (R. 56.) His testimony to the effect that he 
did not know whether or not the plaintiff had been in¬ 
formed of the condition of the windows is likewise 
capable of inference of the existence of a general policy 
to warn tenants of the metal windows in the apartment 
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house as affirmatively and directly shown by the testi¬ 
mony of the witness Cannon. (R. 56, 58.) The witness 
was himself careful when he washed the windoys in 
order to protect his legs and feet from them. This 
statement could only indicate that he was afraid of its 
condition, which implies knowledge thereof, because it 
was likely to fall and hurt him without his movihg it. 
(R. 60.) The witness Grier who was called for the 
defendants admitted that he received prior complaints 
with respect to the windows becoming stuck. (R. 78, 
79.) Mr. Grier was not interrogated as to the activities 
of Mr. Crorey who was in charge of the real estate de¬ 
partment and who made visits to the apartment House. 
Mr. Grier’s knowledge was limited to the fact that he 
was in the real estate department during only a; part 
of the period. The Munsey Trust Company, by Vrhom 
Mr. Grier was employed, did not manage the property 
beyond September, 1933, at which time the manage¬ 
ment was taken over by the Smithy Company. (R. 82.) 
The witness Cannon therefore continued in his employ 
as janitor under the supervision of both companies 
since he continued as janitor of the premises until 
February, 1934. (R. 82.) In Mr. Grier’s testimbnv it 
appears that he did look at some of the steel windows a 
few times and knew that the steel windows would stick 
although he never made any periodic inspection but left 
that to the janitor and resident manager. He did not 
determine what caused the sticking of the windovfs and 
did not recall what instructions he gave to Cannon 
about the windows. j 

The witness, Montgomery, stated that he received a 
request from the resident manager at the tinie the 
plaintiff rented the apartment that it be put ip first- 
class condition and stated that that was agreed; upon. 
Personally, this witness had nothing to do with the in- 



40 


speetion of the apartment or the windows and left 
everything with respect to the windows and the condi¬ 
tion of the windows to the janitor and the resident man¬ 
ager. (R. S5.) As to the resident manager’s knowl¬ 
edge, her testimony was a statement received in evi¬ 
dence by stipulation as to what she would testify to if 
called as a witness and was substantiallv contradicted 
on plaintiff’s rebuttal, (R. 86-97) there being no oppor¬ 
tunity to cross-examine her with respect to her 
knowledge. 

The foregoing proposes to be a brief resume of the 
evidence on the third element of the doctrine. This 
evidence was substantial and justified its submission to 
the jury. For the court to have given a peremptory in¬ 
struction under this state of the evidence would have 
required the court to pass upon the credibility and de¬ 
meanor of the witnesses whose direct testimony and 
conduct were observed by the jury, and would have re¬ 
quired the court to decide issues of fact as to which 
reasonable men would be reasonably likely to come to 
different conclusions. It was properly the province of 
the jury to pass thereon. 

In Monahan v. National Realty Co ., 62 S. E. 127 
(Ga.) plaintiff was injured while in the office of her 
dentist which was located in the defendant’s building. 
While in the office a parade passed by on the street be¬ 
low and plaintiff raised the window to look at the 
parade and while doing so the chain supporting the 
sash broke and fell on the plaintiff’s hand. Although 
this particular window had never broken before, 
chains in similar windows throughout the building had 
broken and the superintendent of the building had 
knowledge of this. Speaking of this point in affirming 
a judgment for the plaintiff, the court said: 
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“Viewing the contents of this evidence, it may 
be remarked that, where it is shown that the owner 
of a building, constructed presumably with ! all 
proper care, and under advice supposed to be com¬ 
petent, had brought to his attention facts and cir¬ 
cumstances which must bring home the conclusion 
that the building, in spite of all his care, has bben 
in some respects at least defectively constructed, 
not only is lie thereafter charged with knowledge 
that the building is, in these respects, of defective 
construction, but, regardless of his original lacly of 
knowledge, physical evidence of defects at the time 
of the accident may have real probative value in 
establishing that the building was, in fact, orig¬ 
inally defectively constructed.’’ 

i 

On the theory that the unusual type of counterbal¬ 
anced steel sashes in the case at bar mav be similaf to 
an appliance such as a folding bed provided for ini an 
apartment, an interesting case to observe is that] of 
Toole v. Franklin Investment Co., 291 P. 1101 (Wash.), 
where the court said: 

. i 

“ . . . but where, as here, the lessor exhibits qnd 
offers the use of a mechanical convenience as an 
inducement to the prospective tenant, it occurs to 
us that he is bound in the first instance to furnish 
such an appliance free from inherent and latent de¬ 
fects, and if there be inherent danger in using it, 
he should be held in duty bound to fully warn and 
advise his tenant of these dangers. The question 
is somewhat analogous to the simple tool doctrine. 
In the ordinary case the tenant is as well qualijfied 
as is the landlord to ascertain the condition of the 
premises and so is held to accept them at his 6wn 
risk. But here is a mechanical device regarding 
which the tenant knew nothing and could leiarn 
nothing by ordinary inspection. It was demon¬ 
strated to her in a manner to assure her that she 
could use it with perfect safety. It was not in 
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terms leased to her, and she was not warned that 
prudence demanded regular and careful inspection 
or any special precaution and care in its use. 
Janitor service was furnished and while, by the 
terms of the lease, that did not include inspection 
and repairs to the bed, yet there is enough in the 
evidence to warrant a jury in finding that it was 
the duty of the janitor to keep the bed in good 
working order. To apply the strict rule as to the 
landlord’s liability under such a set of facts would 
be to warrant the maintenance of a double trap 
designed to first secure the tenants and then to in¬ 
jure them. This we decline to do.” 

In the case of Hassell , et al. v. Denning, et al., 258 P. 
426 (Cal.) a railing fell causing the plaintiff to sustain 
injuries and in her action against the landlord, the 
court said: 

“With respect to these contentions, it may be 
conceded that under the doctrine of caveat emptor, 
and in the absence of fraud, concealment or cove¬ 
nant in the lease, a landlord is not liable to its 
tenant for injuries due to the defective condition 
or faulty construction of the demised premises; 
but, as indicated, the rule just stated is not abso¬ 
lute, it being held that a lessor is liable for per¬ 
sonal injury to the lessee caused by defects in the 
premises, known to the lessor and unknown to the 
lessee, because arising from some cause not ex¬ 
traneous, if the lessor through fraud or conceal¬ 
ment allows the lessee to occupy the premises in 
ignorance of such risk.” 

In Drucker v. Cohen, et al., 159 N. Y. S. 693, plaintiff 
moved into an apartment and two days thereafter the 
ceiling fell injuring the plaintiff. Shortly prior to the 
plaintiff taking occupancy of the apartment and while 
painters were painting the apartment the janitress of 
the building noted that water leaked from an apart- 
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ment above through the ceiling and that it was ivet. 
She did not report the condition to the owners of the 
building nor to the plaintiff and the plaintiff did not 
have knowledge of this condition. The case was held 
to be one properly for the jury on the question of fail¬ 
ure to disclose the allegedly known dangerous condition 
of the ceiling. 

See also, Shaw v. Butterwortk, 327 Mo. 622, 38 Si W. 
(2d) 57. ! 

In the brief filed on behalf of the appellants, at page 
5, an analysis of the court’s charge to the jury i$ re¬ 
viewed, in which appellants are apparently in perfect 
accord with the charge to the jury, but conclude by stat¬ 
ing that the court committed error in holding that there 
was any evidence tending to bring plaintiff’s case with¬ 
in the exception to the doctrine as hereinbefore stated. 
It is submitted that the evidence and inferences reason¬ 
ably deducible from that evidence was such that; the 
court could not have said as a matter of law that all 
reaonable men would have agreed therefrom jthat 
there was no notice or knowledge on the part of the 
defendants, by their agents, of the existence of the dan¬ 
gerous condition of the metal windows in the apart¬ 
ment. 

It has frequently been held by this court that a mo¬ 
tion for directed verdict admits every fact in evidence 
tending to sustain the case and every inference reason¬ 
ably deducible therefrom and that the motion for di¬ 
rected verdict can be granted only when but onej rea¬ 
sonable view can be taken of the evidence and thej con¬ 
clusions therefrom and that view is utterly opposed to 
the plaintiff’s right to recover. 

Glaria v. Washington So. Ry. Co., 30 App. ]D. C. 

559. 


i 
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Baltimore etc. By. Co. v. Landrigan, 20 App. 
D. C. 166. 

IF. R. E. v. Buscher, 54 App. D. C. 353. 

Dove Co. v. Cook, 59 App. D. C. 51. 

W agar v. Stalcup, 64 App. D. C. 50. 

Since reasonable men might differ concerning the con¬ 
clusions established bv the abundant testimony herein 

* V 

and the inferences reasonably dedueible therefrom, the 
case was properly submitted to the jury and the motion 
for directed yerdict properly overruled, within the ac¬ 
cepted rule announced in 

Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 
36 L. ed. 485. 

Railway Co. v. Powers. 149 U. S’. 43, 37 L. ed. 642. 

Gardner v. Michigan Central Ry. Co., 159 U. S. 
349, 37 L. ed. 1107. 

McDermott v. Revere, 202 U. S. 600, 50 L. ed. 
1162. 

Gunning v. Cooley. 2S1 U. S. 90, 74 L. ed. 720. 

Best v. D. C., 291 U. S. 411, 78 L. ed. 882. 

As stated by the Supreme Court of the United States 
in Gunning v. Cooley, supra : 

“Issues that depend on the credibility of wit¬ 
nesses, and the effect or weight of evidence are to 
be decided by the jury. And in determining a mo¬ 
tion of either party for a peremptory instruction, 
the court assumes that the evidence for the oppos¬ 
ing party proves all that it reasonably may be 
found sufficient to establish, and that from such 
facts there should be drawn in favor of the latter 
all the inferences that fairly are dedueible from 
them. Texas & P. R. Co. v. Cox, 145 U. S. 593, 606, 
36 L. ed. 829, 833; Gardner v. Michigan C. R. Co., 
150 U. S. 349, 360, 37 L. ed. 1107, 1110; Baltimore 
& O. R. Co. v. Groeger, 266 U. S. 521, 524, 69 L. ed. 
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419, 422. Where uncertainty as to the existence of 
negligence arises from a conflict in the testimony 
or because, the facts being undisputed, fair-minded 
men will honestly draw different conclusions from 
them, the question is not one of law but of fact to 
be settled by the jury.” 

It is there further stated that where a plaintiff pro¬ 
duces evidence that is consistent with an hypothesis 
that the defendant is not negligent and also with one 
that he is, his proof tends to establish neither, bu|t the 
testimony offered in the case at bar on behalf of the 
plaintiff, with the inferences reasonably deducible 
therefrom, was in no way consistent with an hypothesis 
that the defendants, by their agents, did not have 
knowledge of the dangerous condition of the windows 
but, on the contrary, abundantly tended to establish that 
the janitor and a rental agent had positive knowledge. 
The evidence submitted to the jury in the case of Gun¬ 
ning v. Cooley was by no means as substantial ad that 
received on behalf of the plaintiff in the case at bar on 
the question of the defendants’ knowledge. 

Upon consideration of all the evidence it is respect¬ 
fully submitted that the trial court properly refused to 
invade the province of the jury in overruling the mo¬ 
tion for directed verdict and in submitting the case to 
them for their consideration. Since such submission 
was under a proper charge on the law applicable to the 
case, as to which there was no objection, the judgment 
below should, therefore, be affirmed. 
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As to Defendants’ Claim that Provision of Lease Ex¬ 
onerate Them from Liability for Any Act of Non¬ 
feasance. 

Defendants make the point that, since the lease pro¬ 
vided “that the lessor, who is known to be the agent 
of the owner of said premises, shall not be liable for 
any damages to the lessee for failure to repair or for 
any other act of nonfeasance,” (R. 41) they cannot be 
held liable since their agent could not be. 

Defendants proceed on three assumptions; first, that 
the agent had protected itself and could not as a matter 
of law be liable for nonfeasance; second, that, the jani¬ 
tor, resident manager and others operating the prop¬ 
erty were only agents of the rental and operating agent, 
the Smithy Company (the named lessor) and not agents 
of the defendants, as owners, for whose acts the defen¬ 
dants would be legally liable; and, third, that since the 
agent had contracted for its own immunity, as an agent, 
that such immunity extended to the defendants, as 
owners, as a matter of law. Several cases are cited 
which are not in point nor have counsel for the plaintiff 
been able to find anv case which in anv degree tends to 
support this unusual claim made by the defendants in 
this regard. 

In the first place, this point was not raised in the 
court below. The motion for directed verdict made at 
the conclusion of all the evidence was on the grounds 
theretofore stated when the motion was made at the 
end of the plaintiff’s case. (R. 101) The motion for 
directed verdict made at the conclusion of the plain¬ 
tiff’s case was not based on any such ground. (R. 45, 
46.) 

To claim that a person may conceal a known danger¬ 
ous condition or carelessly fail to disclose a known 






dangerous condition or recklessly use language repre¬ 
senting the premises to be in repair, and then seek im¬ 
munity by a provision in a printed lease of this char¬ 
acter, seems unreasonable. A reasonable construction 
of such a lease is that in the management of real estate 
by real estate companies, as was the Smithy Company 
in the case at bar, it is reasonable to provide that the 
agent himself will not be held liable for any act of non¬ 
feasance since it may well be that the agent ma| re¬ 
quest his principal to do certain acts in connection ,with 
the management of the property and the principal may 
refuse to do so, in which case it would not be proper to 
impose liability upon the agent. Nevertheless, the 
failure of the agent to do an act when acting in the 
place and stead of his principal is, in law, the act of 
the principal and carriers with it the same responsi¬ 
bility as though it were accomplished by the principal. 
Conversely, the failure to act on the part of the agent 
when that failure is to do an act which the principal is 
required to do is, in law, the equivalent of the failure 
of the principal himself to do such an act. The fact 
that the agent, in the contract which he makes, ^eks 
protection for himself in connection with his conduct 
does not relieve the duty imposed upon the principal 
to answer for the failure of his agent. It is funda¬ 
mental law that in the construction of a lease of this 
character it will be construed against the party tender¬ 
ing the same. The record in this case shows that the 
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lease was prepared by and tendered to the plaintiff by 
the agent, on behalf of the defendants. The construc¬ 
tion of the language of the lease relied upon by the de¬ 
fendants in the unusual point now raised is not £ fair 
construction even if the language is held to be anibigu- 
ous, in that no exculpation from liability for nonfeas¬ 
ance is provided as to the owners of the property, the 
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defendants herein. With respect to any alleged am¬ 
biguity in that portion of the lease, plaintiff submits 
that there is no ambiguity but that it clearly does not 
apply to the owners of the property. What effect, if 
any, the clause might have, if the action in the case at 
bar were against the agents, is not necessary to be de¬ 
cided in this case. 

A remotely analogous situation was presented in the 
case of Downs v. Bankhead, 44 App. D. C., 101, where 
the defendant, who was the agent of a marching club, 
made a contract with the plaintiff, a hotel proprietor, 
for the rental of a number of rooms for the club, which 
contract was entered into in the name of the agent but 
the identity of the principal was disclosed. The de¬ 
posit of $3000 made by defendant pursuant to the terms 
of the contract was accompanied with his statement to 
the hotel that lie would not personally be responsible 
for anything more in the transaction. Thereafter, 
there was a balance due which the club did not pay and 
an action was brought against the defendant agent. In 
holding that the defendant acted as the agent of the 
club in making the contract, the court stated that it was 
contended by the plaintiff that since the defendant rep¬ 
resented an organization, the club, incapable of being 
sued, that he, the agent was personally liable, but the 
court denied liability, saying: 

“The rule of agency is well established that 
where an agent personally enters into a contract 
with a third party who is ignorant of the existence 
of the agency, or where the agent falsely contracts 
as agent where no agency exists, or where one rep¬ 
resents himself as agent for a principal who does 
not exist, or who is not responsible in law, the 
agent binds himself. But this rule is not without 
exception, and, in determining the application of 
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the rule, the court will look to the intent of the par¬ 
ties, rather than to the phraseology of the contract 
or the mere form of its execution. As was said in 
Whitney v. Wyman, 101 U. S. 392, 25 L. ed. 10j50: 
‘If the contract be unsealed and the meaning cldar, 
it matters not how it is phrased, nor how itj is 
signed, whether by the agent for the principal,! or 
with the name of the principal by the agent,lor 
otherwise. The intent developed is alone material, 
and when that is ascertained it is conclusive. 
Where the principal is disclosed, and the agent is 
known to be acting as such, the latter cannot be 
made personally liable unless he agreed to be so.” 

i 

j 

The significant feature of the cited case is that there is 
no comment in the opinion of the court, since the agfent 
was not liable, that such immunity could be extended 
in favor of the club. The club in that case could hot 
be sued because it was not a legal entity. It was defi¬ 
nitely assumed in the case that but for that fact the 
club would be liable to pay the balance due the hotel. 

Without further comment on the point raised by the 
defendants but bv further observation of the lease ad- . 
mitted in evidence, it appears that although the chse 
was not submitted to the jury on any violation of a cov¬ 
enant in the lease, nevertheless the lease was properly 
in the case, as stated in Wagar v. Stalcup, 64 App. Dj C. 
50, 52, “as showing the relationship between the par¬ 
ties.” | 

The evidence in the case also supports plaintiff’s lab- 
solute right to recover on the theory that the evidence 
shows a misrepresentation that repairs were made pur¬ 
suant to the assurance of the resident manager that 
the apartment would be put in first class condition. | 

The evidence is uncontradicted that before the lease 
was signed it was agreed between the plaintiff and the 


I 
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resident manager that the apartment would be 4 ‘put in 
first class condition and that everything would be taken 
care of, and that she then made her deposit; * * * about 
a week later after September 8th they were making 
repairs and Mrs. Gore assured her that everything 
would be in order; * * * about September 25th * * * 
the apartment was still being renovated * * * at that 
time and still another time * * * Mrs. Gore assured her 
that the apartment would be in order * * * Mrs. Gore 
assured me that the janitor made all the repairs; that 
he would take care of painting and generally put the 
apartment in condition. * * * ‘Q. And prior to the time 
this lease was actuallv signed bv vou was there anv 
statement made by Mrs. Gore to you as to who w’ould 
take care of the repairs? A. The janitor.’ ” (R. 12, 
13, 14) 

Such a promise, although not a covenant to keep in 
repair, has been held a sufficient condition requiring 
performance by the landlord and upon failure to per¬ 
form deprives him of the right to recover rent pro¬ 
vided for in the lease. 

Donaldson v. Uhlf elder, 21 App. D. C. 489. 

In Lippincott v. Kerr, 59 App. D. C. 290, a represen¬ 
tation made by the lessor before a lease was executed 
that the home was well heated was held to be binding 
as an additional part of the lease. The court there 
said, at page 291: 

“It constitutes a separate, additional, stipulation 
of the contract, and as such was admissible as 
forming a part and condition of the contract.” 

Although the trial court refused to submit this theory 
to the jury it is still submitted that plaintiff had an al- 
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ternative right of recovery under the representation 
made to her, as shown by the uncontradicted evidende, 
which became a part and condition of the contract with- 
in the principle laid down in Lippincott v. Kerr, supra. 
Furthermore, at this stage of the proceedings it is ap¬ 
parent that the findings of the jury pursuant to the in¬ 
struction given bv the court must necessarilv have in- 
eluded sufficient findings to justify a recovery upon the 
aforementioned theory. It is further submitted that 
even if there were no intent to misrepresent or no ftill 
realization by the janitors or resident managers of the 
real danger upon the premises, recovery might still be 
allowed under the more liberal statement of the doc¬ 
trine announced in the opinion in the Lawler case, 
supra, where it was stated, in substance, that even 
though there be no actual fraud, if the tenant expressly 
deals with the matter to his injury, relying only upbn 
the landlord’s representations and not upon his own 
observation, recovery will be allowed, and that type!of 
situation appears in the case at bar. Even if the rep¬ 
resentations made by the resident manager were inno¬ 
cently made, they constituted, at least, a reckless use 
of language amounting in law to misrepresentation or 
fraud, in view of the admitted prevalent knowledge by 
all those connected with the premises that, at le^st, 
some difficulty had been experienced with the mejtal 
sashes. In this connection plaintiff does not claim that 
there was any duty on the part of the defendants! to 
represent or to make repairs, but when they agreed to 
put in repair and affirmatively did represent, plaintiff 
had the right to rely thereon and the defendants wfere 
bound thereby and answerable for such misfeasance. 


i 
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CONCLUSION. 

For the foregoing reasons and authorities cited, it is 
respectfully submitted that, apart from any theory of 
liability based on misrepresentation of condition or 
failure to repair, the trial court did not commit error 
in submitting the case to the jury on the substantial 
evidence pertinent to the well established doctrine per¬ 
mitting recoverv for failure to disclose or concealment 
of a known dangerous condition. Each of the elements 
constituting the doctrine was supported by ample evi¬ 
dence sufficient to support a verdict and since no ob¬ 
jection was interposed to the court’s charge to the 
jury, which was in all respects correct, the judgment 
below was properly entered. 

It is, therefore, respectfully submitted that the judg¬ 
ment appealed from should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellee. 
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